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Approximately nine days after city employvees received a letter from
the Staggers for Mavor Campaign and five days before the April 13"
mayoral election Mr, David Dunteman and Mr, Michael I. Olson filed a
tormal ethics complaint against City Council member and mavoral candidate

Kermit Staggers, '

In a written stalement Mr. David Dunteman declared that in his
capacity as the “President of the Fraternal Order of Police Labor Council
1% he was writing “on behalf of the Employee’s [sic.] of the City of Sioux
Falls® and wanted to point out that “Several employees were concerned that
Mr. Staggers had used his position as a City Councilman e obtain their
confidential home addresses.”

Mr. Dunteman’s concern was not over his own home address because
he never received 2 letter from the Staggers for Mayor Campaign, but his
concern was over one letter mailed to city employvee John Hedezen's new
home address which was not the same as his older voter registration address.

Diespite having served as a former detective, Mr. Dunteman
immediately jumped to only one conclusion that Mr. Stageers had “possibly
used his position as a Council Person to use confidential information such as
home addresses for his own personzl endeavors.” ©Mr. Dunteman refused to
call Mr. Staggers at his home phone number, which is clearly listed in the
telephone book, to discover the ruth as (o how Mr, Hedeen received a letter
despite having recently moved to a new address, Instead, Mr. Dunteman
along with Mr, Olson decided to initiate this Tormal ethics complaint in the
midst of a hotly-contested political campaign.

The truth of the matter is that the Staggers {or Mayor Campaign
obtained the names of city employess (public record) and compared them 1o
a list of registerad votars from the South Dakola Secretary of State’s Office
(public record) Lo develop a mailing list to ity employees. As a final step in
the process and in accordance with 1.5, Postal regulations, our mailing
service, Qualified Presort, compared our mailing list with an updated
address data base before sending oul the mailing to city employees. This
final step in the process discovered Mr. Hedeen's new address, and he gota
letter from the Staggers [or Mayor Campaign.

Al this time, are there any questions?




AFFIDAVIT

My name 15 Brian Shaw and I am the Sales Manager for Quahfied Presort Service, LLC.
I am personally aware of 2 maithng which was deliverad to us by the Stagpers for Mayvor
campaign. The Staggers for mayor campaign provided a data hist of mdividuals and their
addresses 1o which the malling was 1o be scnt.

When we process a data list for a mailing the Tist is checked fiar duplicate addresses and
names #nd the nemes‘ad dresses are cheocked against a postal dalabase for potcntial moves
[iled with the Unites States Postal Service (UISPS) over the last 18 months. 17 we receive
a hit from the postal databasc we must apply that new address pnior to deliverng the mail
Lo the LISPS in order for us 1o be in comphance with the USPS rules on receiving
dizcounled poslage,

The data list providaed 1o us by the Staveers for Mavor campaism was Dypical of (he dala
lists we receive from many difforont sources.

Trated this 157 day of April 2010, i
7
J@’Myﬁ %}L} :

Brian Shaw
Salcs Mansger
Qualified Presort Service, LLC

to before me this 15" day of April 2010.

Suhscribed '
Y
Notary Public
My commission expires on 23™ da y of January, 20135,
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May 6, 2010

Sioox Falls City Boand of Tthics
In re: Kermit Stagoers

Members of the Boacd of Tihies:

On behalf of Mr. Staggers we first of all wani Lo express our appreciation for the
opportunity @ be heard in reaard to this matter. TTad we known of the additienal
concerns 1n advance we certainly would have hesn heller prepared at the time of the

hearing 1o fully address those matllers.

Twould like oty to maintain some order in these responsive thowahts so 1 will
st address the orginal written complaing. It gpp=ared thar the Board bad essendally put
that matler W rest ay far g5 the way in which the addresses were generated. Again, Mr.
Staggrers simply employed the services of Qualified Preso and they updare addresses
with their seftware, Nothing improper about that.

Additionally, it should be noted that anyone could have obeined Mr. Fledeen's
new acdress by simply using the Undted States Postel Service address correcton service.,
The meiling would have becn sent to the old address and, if the address had changed, the
post office would advise of the new address. Ceneinly nothing inappropriate abouot that.

Aficr the written complaint appedred 1o be adeguately addressed the Roarnd did
raise now 1ssues. Those revolvaed around the City Charter section 7.02(4) and Clity
Charter seetion 2,03, 1 will speak to the application of those sections in grealer detail
after [ give 2 bricf response to some of the guestions presented by e Board.

QUESTIONS RAISED:

First of all, one of the members inguired as o the “inlent of the letier”, This
wasn't paut of the original writlen complaint bul 1t al lesst involved the leter itsell. The
intent of the lemer Mr. Stagzers sent was el=arly stated in the first parasraph af the letter
and Mr. Steggers affirmed that at the hearing. Tt was strictly infomational, Nothing
there that viclates any ethical considerations



Another member expressed A concern thar somerhing wes being “solicited™. In

fact, the word “soliciting™ itscif 15 not correctly applicd so Mr. Staggers’ leter as the leter
was desioned only to explain Mr. Stapzers’ backeround and experiance.

The section which speaks of "soliciting™ (section 70202101z solely concerned
sbout financiel zain, A fair reading of Mr. Staasers’ letter does not sngeest any typs of
finencial solicitation, In fact. he didn’t even ask for their vore. He simply enconraged
them 10O vote, And, if the concern was that Mr. Stagpers was soliciting an opinion. then
we simply lock o the last line of section (3] which affirms that city emplovess do not
surrcnder their rights o have an opinion and 10 express hal opinton. It stales: “The
cxpression of private or perscodl views concerning candidates for political office 15 oot
prahibited hereby,”

Thers was a passing comment as to the matter in which Bob Litz was involved,
but thal was nol an apl companson and wes not factuelly strmilar at all. T know that the
Board member was nol tryving Lo say thel they really compered el all, but it is imporiant
remember that M. Litz beld moltiple positions within the city goveroement, had
compeiing interests from the standpoint of his city responsibilites, and, as the Ethics
Board Opinion (07-37 states .. Litz had an indirect lnancial ioterest in maiters before
the City.” That malter clearly has no comparalive value 1o Mr. Stagmers.

Another question raised was coneerning the menncr in which the list of recipicnts
was determined. Again, Mr. Staggers cxplained that the letter wes intended 1o go only 1o
vily employses who are cily residents and who ane also registered volers. Mro Stemmers’
daughler obtained the voler information from the stzte and then matchad it againg (he
public list of city employees, The voter list was then vecd to compile the list of
recipienes. That information was delivered o Qualified Presoct and they applied theis
“change of address™ program which avtometcelly sent the lawer o vpdated addresses of
all of the people named on the izt The ope letter poing o the gentleman fiom
Herrishurg was unintended as he presumably wonld no longer vote in Sicux Falls, “But
for' the efficiency of Cualified Presort that fetter would not have been sent as it wes a
waste of campaign money.

ISSUES PRESENTED /
INTERPRETATION OF THE CHARTER AND ORDINANCE:

SOLICTTING:

It was obvicus that no one clearly understood the terminclogy wsed in City Charter
section 7.02(4) in regard o .. asssssment, subscriplion, or conlmbution. .. 2§ ng ong
expieszed an updestanding of the scope and intent of e words contained in that chasmes

SROTion,

Tl



Sioux Falls City Charter scetion 7.02(4) states that “No person shall
knowingly or  willfullv solicir or assist in =oliciting any assessmeant.
subseription, or centribution for any political pary or political purpose Lo
be: used in conjuncrion with any eity election from any city 2mployze.”

There may be other sources from which Sioux Falls evenrially obtained tiat
section, bul T personally found it in the Harvard Law Library and it obviously was taken
from the 1922 Model City Charter compiled by the National Municipal Leapue or soume
{priar or subscquent) variation of that model. The National Musicipal Leagne was, ot
that time, based in Mew York, New Yok, That organization comunissioned its
"Commitize on Municipal Progranune’ to compile Madel Charters 10 be used around the
COUTITY.

In thit Model City Charter it states as follows:

“Mo person shall take part in preparing any political_assessment
subzcriotion. or contribution with the et that the same shall be sent ar
presented o, of coliected fhom any person in the classified seivice of the
oy, and no persen shall knowingly send of present, dircctly or indircetly,
In pereon of by letter any political assessment. subscription. or
contribution. o, or regquest is pawnent by, any person in the classifed
service.”  (Tmphasis supplicd.)

Thisse are all lerms of fnancial erl. Uniformly their primary individual definitions sre
that of a financial concern. Taken as 2 whole, it 15 petenily aohvinus that they are
cumnulatively addressing whal we would now contemplate as “graft" o, if voluentanly
flowing [rom the payor 1o the payee, they would be “bribes".

In rddition to that wo can scc the words following those phrases in the criging!
model are speaking of ©. .. presented o, or collected from...” and ™. .. requesr its pavment

by...". Ohviously indicating the roceipt of some financial gain.

Accepled delimitions of those key words as they are used in the context of the
Charter seetion are:

ALICsEMCnE AN amount dercrmined as pavable:

Subscrintion: The maising of money from subseribors. A sum of money 5o raisod.
Membership fee, charpe, dues, annual payment, retainer; and

Caonuibution: Trnposed or requined payment. A paymenl exacled for s spectal
purpose: dn impost ara levy.

L}




THINGz OF VALTUE:

Mr. Tornow seemed wo be advocaling & position, as oppescd to simply providing
auidance w0 the Boand, when he spoke of the section 7.02(5) phrase .. .anything of
value. ™. The esserlion seemed to be that the phease was a “cateh all’, but when the tan
sections are read in context he obvions meaning was something 8f a tangible Mnancial
value. Both szctions (4) and (5) speak in terms of financiz] gain except whers (5)
indicates that it woulld be a vialztion to . _.render service...” In behalf of a candidate.
However, section (3) doesn't even apply to Me. Stazgers as that speaks to the prohihilion
ef a city employes who would contribuie “money or anything of valoe W or render
service’ o a candidate for city office.

[ understand thal section (3 was referenced as 2 means to possibly interprel
section (4), bul Lo read section (3) as somehow contextally explaining section (4) doss
nal make inlerpretive sense &8 scction (4) is distinctly referencing its own category of
finencigl coneems. Scction (4) amempts to set firth the general idea that une cennol sesk
finencial gain for the bensilt of a political activity. Section (5) is addressing the
restriction on city emplovess from contributing money, thing of value, or service Lo a
campaign. Seclion (3) has nething to do with Mr. Stagaers 25 the second sentence
indicales that he is exempt from its provisions. Lastly, section {3) was never intendad 1o
silence anyone from expressing their privale or personal views comcerning candidages,

(3} Nocity employee shall, directly or indirectly, contribute money or
anything of value 1o or render service in behalf of the candidacy of any
candidate for nomination or slecton to any city office. Elected officialy
and spouses of city emplovees acting on their own behalf arc excmpt from
s prohbition. The expression of privare oF personal Views concerning
candidares for pelitical office is not prohibited hereby,

[Empiasis supplied. ]

A reasenable inlerpretation of the last line of seetion (3) suggests that one’s
opinions, endarsements, encouragemensts, are MO 1o be considered “thines of value™ for
purposes af this section, LIKEWISE, Mr. Stageers’ comments in his letier were simply
expressions of his personal views.

Incidentally, every other candidare for mayor almost certainly seol some Lype of
literature Lo some af the city employecs as the other candidates would have uged at leasta
general voler lisl. Such s list would contain city employess who vote ov are registered to
vate, Does thal rise to the level of a solicitation? 1s that sufficient for the Board 1o
investigare their actions as well?

If thig committee kes the posilion that & ‘pat on the back® or & word of
cncouragement from 4 city ermployes is & ‘thing of velue', then you will consinly open
this ethics review process up for ridicule. If this paragraph nseds 10 be amended 10 would
be appropriate to make that recammendation o the council, bul oot in the coniext of the




camplaint now before the Board. To apply these sections 1o Mr. Stagrzers I certainly a
misconstroction of the purpase and inient of the charler.

We must also remember that the Sioux Falls city election is conducted by means
nf ¢ secret ballon. Mr. Stagsers will never know whether any paiculsr city employvee
voled for him ornot, Tt is impossible for him to have “securéd” anything by means of his
lestler.

HOLDING OTHER OFFICLE: ]

Another issue raised at the hearing is tat of the resiriction upan a council member
Lolding *...any other elected public office. ", Dwill express my ebservarions and
arzuments as L the procedural aspects of this mater towand the end of this statement, bt
I zlzo believe the Board, or it advisors, should have evilvated the merits of these
allegations befors they rose 1o the level of & “complain™

The Charler provision i3 as follows:

Section 2.03. Prohibitions.

{2} Holding other office. No council member shall hold any othes
clected public office during the term for which the member was clecied 1o
the council, No council member shall hold any other ity ollice or city
employment during the t2rms for which the member was elected or
appainted ta the council. No former council member shall huld any
compensated appointive office or employment with the city until two (2]
vears afier the expiration of the term for which the member was elecizd o1
appointed to the council. Nothing in this section shall be construed @
prohibit the covneil or mayor from selecling any current or former cooncil
member 10 represent the city on the governing board of any regional.
aational, or ather inlergoveramental agency.

The simple response 1o the alleaation that Mr. Slagzers violated the above
referenced section is that the position of ‘Republican Precinet Committeerman’ held by
Mr. Staggers 15 NOT 2 public office.

A hit of historical beckground may again be helpful. At the time Mr. Staggess
was elected 10 the ciry council he was also serving 2s a slale senator. On the day that he
wis 10 be Sworn in 10 serve as a council member Mr. Stagoers resigned his senate office
prior 1o 1aking the oath of office 1 serve a8 a council member.  He undersiood that he
could not serve in both of thase 'elected public pffices™.

A bit of dictionary review helps us o understand whether wection 2.05 applics at
all 1o My, Stageers. The perlinent words are as folliws:

L



Llecied 15 defined g5 .. .10 scleer by vote for an office or membership. (The Board
members hernl how Mr, Staggers came to be the precinct conunittaeman. )

Public office i= defined as .. _of, concernina. or affecting the community or e
poople g5 4 whole, (This is 0ot a2 public olfce)

Agcording to Black's Law Dictionary & “pulblic official” is "[elne who holds or is
mvested with & public office; a person elected or appointed o carry out some portion of a
Zovornmeni's soverelzn powers." "Public officer” 15 delined in a sinilarway. For Lhis
research, the terms "poblic officials” and "public afficers” are inerchangeable,

To further claborate on how NON poblic the office of Republican precinct
commistecman is we only need to consider the reguiremants for the position. Tobe a
EFepublican precinet conunitteeman the person must be 1) an adolt, ) reaisterad o vole
as a Kepublican, 3) a man (not & woman &5 they have o separaie exclusive oile for
cominiteewoman), and 4 a resident of thel precincl. Tt s no more & “public office™ than
serving as chairman of your church board. To assert that o council member also servinge
45 a precinet commitesman i3 a violaton of e City Charter i akin 1o assertiog Ll a
council member being electad as Prezident of the local Kiwanis club woold be 2 violation
of the City Chacter.

PROCEDURE:

Mr, Brageers comrectly cbserved that ke was “blind sided” i finding that
allcgations cnurely unrelated o the origioal cormplain weee being presented. He simply
responded to the new asserions because they, oo, were baseless. One would have
expected that the city attorpey advising the Board of Ethics wouold have researchad tie
meaning of the wonds prior 1o fomenting concern that something was amiss.

For the Board of Ethics W ke the pozition tkat ANY complaint opens the door
for an exhaustive investigation beyvond the specifics of the complaint is 1o Grow the door
open for potential abuss of the procedure. L alsa has the appearance of @ means Tor
anvone 1o abuse the power of the Board. Consider the possibility of someone filing 2
“specthic” complaint against any council member (whether vialid or not), and then citing
the cntire charier end code, .. hoping to create cnovgh political stir so as 1o destrov a
prrson’s repulation, or st least consume 8 massive amount of that person's time and
eperay i defense of a frivolous claim.

[t 15 also a real possibility for a “hopeful complainant® 1o hringr a haselsss
allegation with the cxpectation that the Board will hire an investipator to find something ¢
anything to run with. Further. 1am not awars of any sanclions built into e Charter or
Drdinances in response 1o & fiivolovs clain.



T understand that the Board may also act of itz own inftiative based upon Scotion
33{h) and Section 33(2)(1) via Section 2,09 and 33(e)7). However, where in the world
did the ssuc of the “elected public affice” come from? Was that an issue someonc had
hesn concerned about Lefore, end, iT so, why was it not brought as 2 formzl writen
complaint so the "accused” could prepare ro defend himsell ageinst both the allegation
anel the zecuser? v

ACGAIN, Section 12 ¥ - 35 specifically states that 2 complaint MUST bein
writing, and MUST state in detsil the act or gots complained of. Tven if it was an issue
maised by the Board itsell it would scem a reasonable courtesy 1 have writien out the
allegation with & reasonable supporting explanation, especizlly iT 1t came from the Board.
Had that much been required then the Board might have found in analyzing the issue and
preparng the Complaint that the claim was unfoundad.

Also, 1t is the Boerd who has the antherity 1o investizate the original complaint
and 1o then pursue other issucs, presumably related urohe original allcgation. However,
in this case. [ am particularly curious 1o know i the Boand (the five members) is the
sovrce of locking inta the new allegations, or if that information ceme from someoone
other than the five members of the Board. If it did not originate with the Beard itsclf,
then there should dehnitely be a formal written complaint, Otherwise, it scems the Board
ieselfl has violated its own procedural requirsments, snd possibly aered in an unsthical
fashiom.

Tn fact, there should be a formal written complaint whether the matier originated
with the Hoand OR from someone else. The ides that any complaint opens the floodgate
af an exhaustive investigation searching the entire code and charter for any potental
vitlalion appears o be contrary o a pruden: exercise of the dutizs of the Board of Fihics,

Beeause Ethics Board investigations are confidential it is impessible for s 1o
know, but ene would ask the Board if this is the manner in which they pursoe all ethics
camplaing, or If this has been handied differencly. IF all are net handled in thiy fashion,
then what determines the extent of investigation”? And how do vou echieve consistent
application of those investigative powers? Does the investipation inclutde » review of
cvery section of the charter and ordinances to determine i a violation exists? And how
much tirme does the Bogrd authorize the investgator to sxpend?

If one desired W purge the entire city of all ethics violativns, then one would make
simple complaints &gainst all empluvess with the expactation that e Boanl of Fihics
would pursue o the greatest extent possible any and all violations of every oty cmployes.
But. such 2 resull would be an abuse of the svsiem, much like the origingl complaint in
this matter. The original complaint could have been obviated had the complaining parties
(Rath being detectives or former detectives) simply picked up the phone and meds a call,
In Tact, the onginal complaint was simply concemed about the source of the address for
cne emplayes bog somehew grew inlo a bost of ather issues,



SCOPLE AND SOURCE OF PROCEEDINGS:

One rmaght reasonably view the complaint with some degree of suspicion in light
el ils source. The individual signing the Complaint asserted that he was writing on behalf
of ALL city employees, He apparentdy used his eity owned office equipment to compose
the complzint 45 he used his city office eddress. And, he sizned the lomer in his capacity
as the president of the law enfercement onion. [t was no secret that the unions were not
supporting Mr. Stageers, This is simply food for thovehe and vsually a first step for any
invesslipation is lo consider the source, :

Obviously, | disagree wich the Board's view that anv allegasion opens the doar for
everylhing. And I realize that the Board can &ct on its own initiative, but even with the
applicution af Administrative Law there remains an obligation to comply with the
purpase and intent of the eriginating section, which in this casc is section 12 Ve - 353, That
gsection wis elear in its purpese to avoid il defined allegations and o requirs the accuscr
o b Znown fothe accused. Lo this case one can cectaindy expect that the city atrormey
chould at least be gble 1o explain the content of 4 city charter section or ordinance prior
the matter being shaped into a complaing,

[ the instant casc the initial complaint i without mert end the nowly presenied
claimg have not even & remaote connection 1o the original complaint and neither of the
new “allecaticng or complaints” comply with the rezsonable reguirements ol section 35
as ey are NOT in wriling and have NOT heen swam o before a notary public. . the
purpuse al which 1% ta allow the accased 1o know by whom they are being accosed.

SUMMARY AND CLOSING:

If the Board moves this forward, then the procedure requirss that the Board of
Ethics “proscoute™ the casc as sof forh in section 33el3). Sccrion 33{c)4) indicatics that
the oy sttorney shall act &2 Iegal advisor to the city council members, 82 the ciiv attorney
could not serve in both capacinics.

If the Board of Ethies finds these szctions of the charer and codinances o be
reubling given this fact sination, vel not o violation, thes the Board should chioose the
route of recommending a study or submit revisions for the counsil 1o consider. Thers are
MOTC APPTOPTIEle means of gddressing issnes of confiision for the city récher than vsing
this complaint and Mr. Stageers’ time wo exhavst the possible applications of the charter
el andinances.

In summuery, the onginal complaint was speeific snd was shown 1o be basal upon
¢ lack ol miormation and without merit. The upwritten zllegalions werne simply
misinterpretotivns of the charter and 15 archeic langoage. That language was commonty
knawn Lo atlormeys atound the tum of the previous century, but 11 is no lenger nseful,




ezpecially when the desire is for lavmen o be gble 10 understand and apply the law. As 1o

the additicnal “'public oifice™, & cursory review of Lhe slatule should have brooght that w
a close.

My Sraggers is @ man of Integrily as 15 dempnstraled by his unweverng
comumitment o principals of government and his restmint in bis poblic slalements
surraunding the election. ITe bas acted upon the regquirements of the city and slete as W
limitations of szrvice and he has reczived the oulcome of the slection with dignity. Wath
all of that in mind we ask that the Boand of Ethics dismiss the complaint! complaints,

Thank you for an appomumnity to provide input in this matter. Tf the Board wishes
to recelive alditienal imformaltion or il the Board believes an additionz] hearing would be

af value, please lel me know and we will acenmmodiste that request.

WVery trulv yours,

HAUGAARD LAW OFFICE, P.C.

ateven . Havgaard



