
STATE OF SOUTH DAKOTA

COUNTY OF MINNEHAHA

IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT

DANIEL DAILY,

Plaintiff,

VS.

CITY OF SIOUX FALLS,

Defendant.

SUMMONS
(civ.0s-f,Ll'18)

To the above named Defendant.

You are hereby summoned and required to serve upon Charles L. Dorothy, Plaintiff s attorney,
whose address is 100 South Spring Avenue, Suite 260, Sioux Falls, South Dakota 57104, an
answer to the complaint which is herewith served upon you within 30 days of this summons
upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken
against you for the relief demanded in the complaint.

411
Dated this.34 day of May, 2008.

r  1 , .  - 7 , 1  \

ClUntlv: '/- lnro'5
Charles L. Dorothy
100 South Spring Avenue
Suite 260
Sioux Falls, SD 57104
(60s) 33s-s740
cdorothy@att.net

I'tiiiffiEffiuntY, S.P.
Clerk Circuit Court



STATE OF SOUTH DAKOTA

COLJNTY OF MINNEHAHA

IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT

DANIEL DAILY.

Plaintiff,

VS.

CITY OF SIOUX FALLS,

COMPLAINT
(Civ. Os-"J 170)

Defendant.

Plaintiff for his claim for relief against Defendant alleges:

l. Plaintiff is a resident of Sioux Falls, South Dakota over 18 years of age. He resides in a home

he owns at 4916 East Maywood Drive, Sioux Falls, South Dakota. He received a warranty deed

for the home June 30, 1999. The deed was filed with the Minnehaha County Register of Deeds

on July 1,1999 in Book 460 of Deeds atpage 616.

2. In the summer of 2004, Plaintiff was contacted by a businessman, who laid concrete for a

living, about laying in a concrete extension to the side of PlaintifPs existing driveway. The

businessman had previously laid in such extensions for several houses on East Maywood Drive,

and other concrete contractors had laid in such extensions for a number of other houses on East

Maywood Drive. East Maywood Drive is a short street that only services Rustic Hills Addition to

the City of Sioux Falls. It is accessed on the south side of East 36th Street and the west side of

South Alpine Avenue.

3. The businessman advised Plaintiff that the City of Sioux Falls did not require a building
permit for such small concrete jobs, and quoted a price. The Plaintiff authorized the businessman
to lay in a concrete extension to the east of Plaintiff s driveway, including up to a fire hydrant

next to the sidewalk so that Plaintiff, who has aheart condition, could use a snow blower to clean
snow away from the hydrant in the winter. Because of his heart condition, Plaintiff does not
shovel snow. Th businessman then laid in the concrete extension.

4. March 3, 2005, in the case of Hong Kien v. City of Sioux Falls (Civ. 04-2771), Judge Joseph
Neiles dismissed the appeal of a citizen of an administrative ruling of Defendant. Judge Neiles
ruled that he did not, as a Judge of the Second Judicial Circuit Court, have jurisdiction to hear an
appeal from an administrative decision of Defendant. Specifically, Judge Neiles ruled that the

South Dakota Administrative Procedures Act, set forth in SDCL l-26, applies only to appeals of

administrative actions of asencies of the State of South Dakota, and that no statutory authority



exists to appeal an administrative decision of Defendant to Circuit Court. Judge Neils went on to
state that, in his opinion, citizens whose rights were adversely affected by the administrative
actions of Defendant may be able to procure judicial review of the administrative actions through
a Declaratory Judgment Action, pursuant to SDCL 2I-30, or a request for a Writ of Certiorari,
pursuant to SDCL 2l-31, if there is no legal remedy available by statute.

5. Hong Kien did not appeal Judge Neiles decision to the South Dakota Supreme Court.

6. Defendant did not seek legislation from the South Dakota Legislature setting forth the manner
in which a cit\zen could appeal an administrative ruling of Defendant, or any other municipality
established by the Home Rule provision of Section 2 of Article IX of the South Dakota
Constitution.

7. Defendant did not amend its ordinances to set forth the manner in which a citizen could appeal
an administrative ruling of Defendant.

8. In April of 2006, Brad Hartmann, a Code Enforcement Officer for Defendant, knocked on
Plaintiff s door, introduced himself, and asked Plaintiff what he intended to do about the warning
he received regarding the concrete extension to his driveway. Not having received any such
warning, Plaintiff told Hartmann he had not received any warning. Hartmann advised Plaintiff
that he had hung it on the door to Plaintiff s garage sometime back. Hartmann said the concrete
extension to Plaintiff s driveway violated a City Ordinance prohibiting concrete being poured in
the front setback and right of way. Plaintiff pointed out to Hartmann that many of the neighbors
on East Maywood drive had such extensions. Hartmann advised Plaintiff that he would have to
seek a variance from the City, if he wanted to keep the extension.

9. In May of 2006, two years after the laying in of the concrete extension of Plaintiff s driveway,
Plaintiff filed paperwork with Defendant seeking a variance from the Defendant's Board of
Adjustment for a concrete driveway extension to attempt to avoid being cited by the Code
Enforcement Officer for violation of a City Ordinance.

10. May 30,2006, Daniels Construction, Inc. served on Defendant and filed with the Clerk of the
Second Judicial Circuit Court a pleading entitled "Notice of Appeal or Alternative Petition For

Writ of Certiorari" in the case Daniels Construction. Ins. v. City of Sioux Falls (Civ. 06-1838).
The pleading sought judicial review of an administrative hearing upholding assessment of
liquidated damages against Daniels Construction, Inc. for late completion of a construction
project.

I l. In June of 2006, Defendant's Board of Adjustment denied Plaintiff s request for a variance'

12. June 23, 2006, Plaintiff served on Defendant a Notice of Appeal of the Board of

Adjustment's decision stating as grounds that Defendant was improperly selectively enforcing its

o.dinurr"., against him for the concrete extension. The Notice pointed out 11 of Plaintiffs

neighbors on East Maywood Drive who had similar concrete extensions, and who were not being

told to remove them or face citation by Defendant. Plaintiff attached pictures to the Notice of

each neighbor's concrete extension.



13. July 17,2006, a hearing was held on Plaintiffs appeal of the Board of Adjustment's
decision. Defendant represented himself. The hearing examiner upheld the decision of the Board
of Adjustment.

14. August 22,2006 Defendant moved to dismiss the petition of Daniels Construction, Inc. in the
case of Daniels Construction. Inc. v. City of Sioux Falls (Civ. 06-1838) for the reasons that (a)
the Second Judicial Circuit Court has no jurisdiction to hear an appeal from an administrative
decision of Defendant pursuant to SDCL l-26, utilizing Judge Neile's' ruling in Hong Kien v.
City of Sioux Falls (Civ. 04-2771) as legal precedence; (b) the only procedure for judicial review
of an administrative decision of Defendant is a proceeding for Writ of Certiorari pursuant to
SDCL 2l-31; and (c) no Writ of Certiorari was issued by a Circuit Court Judge and served as a
complaint as required by SDCL 2l-31-7.

15. August 24,2006, Judge Srstka ruled in Daniels Construction. Inc. v. City of Sioux Falls
(Civil Number 06-1838) that (a) the Second Judicial Circuit Court has no jurisdiction to hear
appeals from administrative decisions of Defendant because SDCL 1-26 is only applicable to
administrative decisions of agencies of the State of South Dakota and Defendant, having been
created under the Home Rule provisions of Section 2 of Article IX of the South Dakota
Constitution for local govemments, is not an agency of the State of South Dakota; (b) Daniels
Construction, Inc. did not receive from him, as a Circuit Court Judge, a Writ of Certorari and
serve a copy of that Writ on Defendant as required by SDCL 2l-31-6; and (c) Daniels
Construction, Inc. had 30 days to amend its pleadings to comply with the requirements of SDCL
2 t -31 .

16. As of September 7,2006, more homes along East Maywood Drive had concrete driveway
extensions. Now there were 14.

17. September 7,2006, Code Enforcement Officer Hartmann hand delivered to Plaintiff at his
home at 4916 East Maywood Drive, a Citation numbered 001313. It was signed by Hartmann as
a Code Enforcement Officer. It assessed a fine of $100. It stated:

Payment of the above civil penalty must be received by the Code Enforcement
Division within ten (10) days of the issuance of this citation. Failure to request a
hearing within ten days shall constitute a waiver of your right to an administrative
hearing and an irrebuttable presumption that a violation has occurred. It may
result in the filing of legal proceedings in magistrate or circuit court or other
available legal remedies to collect the civil penalty or correct the violation.

Signature only acknowledges receipt of citation and does not constitute an
admission of guilt.

Signature Date
Citation 001313 stated after "Violation Details": "concrete poured in the required front setback
and right of way" After "Code Sections", it stated; "75-49-060, 15-55-010, and l5-55-040." The
word "Posted" was written in above the signature line, and the numbers 9-7-06 written in above
the signature line. Plaintiff was never asked to sign Citation 001313, and did not do so.



A copy of Citation 0013 13 is attached and incorporated by reference.

18. September 15, 2006, Plaintiff served on Defendant a Notice of Appeal of Citation 001313.

19. September 21, 2006, Daniels Construction, Inc. filed an amended Application in Daniels
Construction. Inc. v. Citv of Sioux Falls (Civil Number 06-1838). It sought a declaratory
judgment that Daniels' constitutional rights had been violated by Defendant and a Writ of
Certiorari seeking a declaration that the decision of Defendant that Daniels owed it liquidated
damages was not supported by the facts or South Dakota law.

20. September 21 ,2006, Judge Srstka issued a Writ of Certiorari in Daniels Construstion. Inc. v.
City of Sioux Falls (Civil Number 06-1838). The Writ directed Defendant to deliver to Judge
Srstka a transcript of all records and proceedings regarding the contractual dispute between
Defendant and Daniels Construction, Inc., and set a date for an evidentiary hearing regarding the
claims in Daniel's petition.

21. September 26,2006,Plaintiff appeared at the 2nd floor conference room in city hall pursuant
to a notice that he had received in the mail from Defendant advising that his appeal of Citation
001313 would be heard atthat date, time and place. But, no hearing took place. Instead, Shawn
Tornow, an attomey of Defendant, asked Plaintiff to come with him to the conference room at
the office of the City Attorney. A meeting then occurred with Tornow and Hartmann. Tornow
advised Plaintiff that the hearins would have to be rescheduled to a later date.

22. On or about September 27,2006, Hartmann issued Citation 001379 against Plaintiff. This
Citation says it was mailed to Plaintiff. It was the same Citation Form as Citation 001313. It
assessed another $100 frne. After "Violation Details", it stated: "Right-of- Way construction
without a permit from City Engineering." The code section written in was "35I/2-4." Above the
signature line was handwritten the words "mailed". Above the date line was handwritten
*9127106." The Citation is attached hereto and incorporated herein by reference.

23. October2,2006, Plaintiff served on Defendant aNotice of Appeal from Citation 001313 and
a Notice of Appeal from Citation 001379.

24. October 11, 2006, Defendant mailed to Plaintiff a Notice of Hearing of Plaintiff s appeal of
citations 001313 and 001379. The date of the hearing was October23,2006.

25. October 23,2006, Plaintiff attended the hearing he was mailed notice of on October ll,
2006. The hearing was before a 3 person panel. Tornow was the attorney for the Defendant.
Hartmann testified and was asked questions by Plaintiff. A woman from the Zoning Office gave
testimony. Plaintiff represented himself. No decision was announced by the panel, and no
decision or findings of fact and conclusions of law were ever mailed to Plaintiff. After the
testimony, Tornow told Plaintiff to remove the driveway extension or there would be more
citations. Plaintiff then left.



26. February 8, 2007 Judge Srstka entered a Judgment and supporting Findings of Fact and
Conclusions of Law in Daniels Construction. Inc. v. City of Sioux Falls (Civil Number 06-1838),
finding that (a) SDCL l-26, the South Dakota Administrative Procedures Act, does not apply to
appeals from administrative decisions of Defendant (b) Defendant's Ordinances regarding
administrative appeals granting to citizens the right to appeal such decisions to Circuit Court,
but, when such decisions are appealed to Circuit Court, Defendant taking the position that there
is no statutory authority allowing an appeal of Defendant's administrative decisions, and the only
review of administrative actions of Defendant allowable by South Dakota statue is a Writ of
Certiorari, is a violation of Section 2 of Article IX of the South Dakota Constitution, which
provides for the creation of municipalities under a Home Rule Charter, provided administrative
decisions of the municipality must be subject to judicial review, and is a violation of the citizen's
constitution right to access to the Courts. The Judgment stated that its effective date was delayed
until July 1,2007 (which is the effective date for non-emergency legislation passedby the2007
South Dakota Legislature), "or such earlier date when Daniels is provided with a clear remedy."

27. Neither Daniel's Construction nor Defendant appealed Judge Srstka's ruling in-Dantelg
Construction. Inc. v. City of Sioux Falls (Civil Number 06-1838)

28. Following Judge Srstka's ruling in Daniels Construction. Inc. v. City of Sioux Falls (Civil
Number 06-1838), Defendant did not seek legislation from the South Dakota Legislature
providing specifics as to the appeal to Circuit Court from an administrative decision of
Defendant. The only amending Defendant did to its ordinances regarding administrative appeals
was to replace the words "subject to appeal to circuit court" to "subject to judicial review as
provided by law."

29. Section 2 of Article IX of the South Dakota Constitution states in pertinent part:

A chartered govemment unit may exercise any legislative power or perform any
function not denied by its charter, the Constitution or the general laws of the state.
The charter may provided for any form of executive, legislative and
administrative structure which shall be of superior authority to statute, provided
that the legislative body so established be chosen by popular election and that tbE
administrative proceedinss be subject to iudicial review. (Underlining supplied)

30. Section 20 of Article VI of the South Dakota Constitution states:

All court shall be open, and every man for an injury done him in his person,
property or reputation, shall have remedy by due course of law, and rights
and justice, administered without denial or delay.

31. SDCL 2l-31-8 states:

The review upon writ of certiorari cannot be extended further than to
determine whether the inferior court, tribunal, board, or officer, has regularly
pursued the authority of such court, tribunal, board, or officer.



32. By contrast, SDCL l-26-36 of the South Dakota Administrative Procedures Act states:

The court shall give great weight to the findings made and inferences drawn by an
agency on questions of fact. The court may affirm the decision of the agency or
remand the case for further proceedings. The court may reverse or modiff the
decision if substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are: (1) In violation
of constitutional or statutory provisions; (2)In excess of the statutory authority of
the agency: (3) made upon unlawful procedure: (4) Affected by other error of law;
(5) Clearly erroneous in light of the entire evidence in the record; or (6) Arbitrary
or capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion.

A court shall enter its own findings of fact and conclusions of law or may affirm
the findings and conclusions entered by the agency as part of its judgment. The
circuit court may award costs in the amount and manner specified in chapter 15-
17 .

33. Plaintiff heard nothing further from Defendant after the hearing on October 23,2006, until he
received in the mail, on or about April 11,2008, two Citations from Defendant. The citations are
numbered 002545 and 002546. They are attached hereto and incorporated herein by reference.

34. Citation 002545 is on the same standardized form as Citation 001313. It cites the same Code
sections. It cites the same $ 100 fine. It lists the same address as location, Plaintiff as the violator,
and Brad Hartmann as the Officer. It describes the violations as "concrete poured in the required
front setback", which is the same as Citation 001313, but it left off the words "and Right-of
Way" which were on Citation 001313. It is dated "4-ll-08", while Citation 001313 is dated
"917106". Above the signature line it has the word "mailed' hand written in, while Citation
001313 had the word "posted" hand written in above the signature line. *4117/08" is handwritten
in above the date line, while "9-7-06" is handwritten in on Citation 001313 above the date line.
Citations 002545 and Citation 001313 are for the same alleged violation of Defendant's
Ordinances.

35. Citation 002546 is on the same standardized form as Citation 001379.It cites the same Code
section. It lists the same $100 fine. It lists the same address as location, Plaintiff as the violator,
and Brad Hartmarm as the Officer. It describes the violations as "Concrete in the Right of Way
without permit" while Citation 001379 states" Righrof-Way Construction without a permit from
city Engineering." It is dated 4-1 l-08, while Citation 001379 is dated *9127/06. It has "mailed"
handwritten in above the signature line, just as Citation 001379 did. Citations 002546 and
Citation 001379 are for the same alleged violation of Defendant's Ordinances.

36. April 14,2008, Plaintiff served on Defendant a Notice of Appeal as to Citations 002545 and
002546. He stated as grounds double jeopardy and selective enforcement.



37. Subsequent to April 14, 2008, Defendant mailed to Plaintiff a Notice of Hearing advising that
the hearing on his appeal of Citations 002545 and 002546 would be held in the old Council
Chambers in city hall on Aprrl29,2008.

38. After receiving the Notice of Hearing, Plaintiff retained Charles Dorothy, a Sioux Falls
attorney, to represent him at the April 29,2008 hearing.

39. Defendant's Ordinances regarding Administrative Appeals (Part II, Chapter 2, Sections 2-60
through 2-66) are attached hereto and incorporated herein by reference.

40. The 5th Amendment to the United States Constitution states that no citizen shall "be deprived
of life liberty, or property without due process of law." Section 2 of Article VI of the South
Dakota Constitution states: "No person shall be deprived of life, liberty or property without due
process of law." The words "due process" have been interpreted by the Federal Courts and South
Dakota Courts to mean procedures designed to make sure that govemmental decisions are based
upon facts and application of law to the facts. The words have been interpreted to require notice
and an opportunity to be heard, serving the notice in such a fashion that there is proof that it was
received by the party it is applicable to, the right to an attorney, the right to rules of evidence
being followed, the right to subpoena witnesses and compel the production of documents at the
evidentiary hearing or trial, the right to confront one's accuser, the right to cross examine
witnesses, the right to an accurate transcript of the proceedings, the party asserting a matter to
have the burden of proving the assertion, and the right to findings of fact and conclusions of law
that are supported by the evidence produced at the evidentiary hearing or trial and existing
statutory law, regulations, or judicial decisions.

41. Section 18 of Article VI of the South Dakota Constitution states: "No law shall be passed
granting to any citizen, class of citizens or corporations, privileges or immunities which upon the
same terms shall not equally belong to all citizens or corporations." The South Dakota Supreme
Court has held that Section 18 requires that the rights of every person be governed by the same
rule of law, under similar circumstances, and that equal protection does not mean that all persons
be treated identically, but it does require that distinctions have some relevance to the purpose for
which the classification is made. State v. Krahwinkel, 2002,656 N.W. 2"d 451, and-StatgJ
Geise, 2002,656 N.W. 2"o 30.

42. Section I of the l4th Amendment to the United States Constitution states that no state shall
make or enforce any law which deprives a citizen of due process, or equal protection of the law.

43. Section 9 of Anicle VI of the South Dakota Constitution states that "no citizen shall...be put
in jeopardy for the same offense." The 5'h Amendment to the United States Constitution has a
similar provision. Federal and South Dakota court decisions interpreting this provision refer to
trying the person more than once for the same offense as "double jeopardy."

44. At the hearing on April 29,2008, Plaintiff was advised by James Robbennolt, the Sioux Falls
attorney Defendant hired to act as hearing examiner, that Defendant did not have the burden of
proving that an ordinance had been violated by Plaintifi but that Plaintiff had the burden of
proving that he had not violated the ordinance. This was a violation of Plaintifls Constitutional
Right to Due Process. It also violated Section 9 of Article VI of the South Dakota Constitution



and the 5th Amendment to the United States Constitution which states that no citizen shall be
compelled in any criminal case to give evidence against himself. Defendant's ordinances
regarding administrative appeals does not provide for the power to subpoena witnesses. If the
citizen receiving a citation has no ability to subpoena witnesses, the only witness he can call is
himself. If he does not call himself, he does not meet the burden of proving the City citation was
wrong. He is, therefore, forced to give evidence against himself.

45. At the hearing on April 29,2008, Plaintiff attempted to introduce evidence supporting his
grounds of double jeopardy and selective enforcement, including pictures of neighbor's homes
with concrete driveway extensions similar to his and a printout of a part of Defendant's website
listing over 300 outstanding unpaid citations, with only one being for a violation of ordinances
because of a concrete driveway extension. The only one was Plaintiff. Although Section 2-62
(l) of Defendant's ordinances states "Hearings and administrative appeals need not be conducted
according to the technical rules of evidence relating to evidence and witnesses", and Section 2-62
(4) states that "Any relevant evidence shall be admitted if it is the type of evidence upon which
reasonable persons are accustomed to rely in the conduct of serious affairs, regardless of the
existence of any common law or statutory rule which might make improper the admission of
such evidence after objection in civil actions in courts of competent jurisdiction in this state",
Tornow, who represented Defendant at the Hearing, repeatedly objected to the introduction of
such evidence, and the evidentiary objections were all upheld by Robbennolt. This was a
violation of Plaintiff s Constitutional Right to Due Process.

46. There was no court reporter at the Api129,2008 hearing. Rather Robbennolt and Tornow
had Dictaphones (hand held tape recording machines). A Dictaphone tape recording does not
provide an adequate record for meaningful review by the Circuit Court or South Dakota Supreme
Court. Failure to record the hearing such that an adequate transcript of the hearing could be
reviewed by the Circuit Court or South Dakota Supreme Court was a violation of Plaintiffs
Constitutional Right to Due Process.

47. When Dorothy objected to hearsay testimony by an Employee of Defendant regarding a
hearing that was to have taken place, and raised the issue that the record of the hearing would be
the best evidence, Tornow offered to produce the record, and Robbenolt allowed the testimony
subject to production of the record by Tomow. The record was never produced. This was a
violation of Plaintiff s Constitutional Right to Due Process.

48. During a break, in the presence of Robbenolt but without the tape recorder being on, while
Dorothy and Tornow were conferring in the hallway, Hartmann verbally accused Plaintiff of
being a liar. This was a violation of Plaintiffls Constitutional Right to Due Process. It violates
the principle that all testimony affecting a decision must be under oath and subject to cross
examination.

49. At the hearing on April 29, 2008, when Dorothy asked the employee of Defendant that
Tornow had called as a witness who the complaining witness was, Tomow took the position that
persons who complain about zoning and code violations are confidential informants whose
identities will not be revealed, and he instructed the witness not to answer the question.



Robbennolt would not require the witness to answer the question. This was a violation of
Plaintiff s Constitutional Right to Due Process, and to confront his accuser.

50. Plaintiff requested production of the transcript of the September 26,2006 hearing, which was
continued, and the October 23,2006 hearing. Defendant has never produced transcripts of these
hearings. If no transcripts of these hearings exist, that is a violation of Plaintiff s Constitutional
Right to Due Process.

51 . Plaintiff requested that he be allowed to submit proposed findings of fact and conclusions of
law and to object to any such findings and conclusions submitted by Defendant. Robbenolt
denied this request and drafted his own findings and conclusions, finding in favor of Defendant.
This gave Plaintiff no opportunity to submit proposed findings and conclusions, or to object to
Defendant's proposed findings and conclusions to clarify the errors of the findings and
conclusions for purposes of an appeal. This was a violation of Plaintiff s Constitutional Right to
Due Process.

52. The following ordinances of Defendant violated Plaintiffs Constitutional Right to Due
Process:

(1) City Ordinance Section 2-62 (l), which states that administrative hearings do not have to be
conducted according to the rules ofevidence.

(2) City Ordinance Section 2-62 (5) which states that irrelevant and repetitious evidence and
evidence that lacks trustworthiness shall be excluded when those are only three evidentiary
concepts out of many evidentiary concepts set out in the rules of evidence.

(3) Defendant's ordinances regarding administrative appeals having no provision for issuance of
subpoenas to compel the appearance of witnesses, or production of documents, or for
intenogatories or requests for production of documents. Lack of such provisions render
ineffective Section (1) of Section 2-63,which states that any party to an administrative appeal
can call witnesses; Section (2) which says the parties can introduce documentary and physical

evidence; or Section (4), which states that the parties have a right to rebut evidence. Citizens who
appeal administrative decisions can only call witnesses who agree to appear. Citizens have no
authority to require an employee of Defendant to testify or produce documents. Consequently,
only the Employees Defendant wants to appear at a hearing attend appear at the hearing, and
only the documents Defendant wants produced by it's employees are produced by it's employees
at the hearing.

53. SDCL 2l-24-l states:

Courts of record within their respective jurisdictions shall have power to declare
rights, status, and other legal relations whether or not further relief is or could be
claimed, No action or proceeding shall be open to objection on the ground that a
declaratory judgment or decree is prayed for. The declaration may be either
affirmative or negative in form and effect; and such declaration shall have the
force and effect of a final judgment or decree.

9



54. SDCL 2l-24-2 states:

The word, person, whenever used in this chapter shall be construed to mean any
person, partnership, joint stock company, unincorporated Association, or society,
or municipal, public or other corporation of any character whatsoever.

55. SDCL 2I-24-3 states in pertinent part:

Any person...affected by a...statute, municipal ordinance...may have determined
any question of construction or validity arising under the...statute, municipal
ordinance...and obtain a declaration of rights, status, or other legal relations
thereunder.

56. SDCL 2l-24-8 states;

In any proceeding which involves the validity of a municipal ordinance or
franchise, such municipality shall be made a party and shall be entitled to be
heard, and if the statute, ordinance or franchise is alleged to be unconstitutional,
the attorney general of the state shall also be served with a copy of the proceeding
and be entitled to be heard.

57. SDCL 2l-24-9 states:

When a proceeding under this chapter involves the determination of an issue of
fact, such issue may be tried and determined in the same manner as issues of fact
are tried and determined in other civil actions in the court in which the proceeding
is pending.

58. SDCL 21-24-12 states in pertinent part:

Further relief based on a declaratorv
whenever necessary or proper.

59. SDCL 21-24-14 states:

judgment or decree may be granted

This chapter is declared to be remedial; its purpose is to settle and to afford relief
from uncertainty and insecurity with respect to rights, status, and other legal
relations; and is to be liberally construed and administered.

60. SDCL 2l-31-l states:

A writ of certiorari may be granted by the Supreme Court and circuit courts, when
inferior courts, officers, boards,or tribunals have exceeded theirjurisdiction, and
there is no writ of error or appeal nor, in the judgment of the court, any other
plain, speedy and adequate remedy.

10



61. The South Dakota Supreme Court has ruled that a Writ of Certiorari is an extra ordinary
equitable remedy that should only be issued if there is no plain, speedy and adequate remedy
proscribed by law. In re Writ of Certiorari as to Wronsful Payments of Attorney Fees made to
Brookings School Dist. School Bd., 668 N.W. 2d 538,2003 SD 101.

62. The South Dakota Supreme Court has never ruled on whether a Writ of Certiorari is the only
way that acitizen can seek judicial review of an administrative decision of Defendant.

63. The South Dakota Declaratory Judgment Act (SDCL 2l-24) provides a plain, speedy, and
adequate remedy to (a) determine whether Plaintiff s Constitutional Right to Due Process of Law
was violated by the actions of Defendant and its ordinances regarding administrative appeals; (b)
require Defendant to adopt ordinances regarding administrative appeals that comply with
fundamental constitutional due process requirements; and (c) retain jurisdiction to determine
whether the amended ordinances regarding administrative appeals meets fundamental
constitutional due process requirements.

64. Should this court determine that the South Dakota Declaratory Judgment Act (SDCL 2I-24)
is not available to determine whether Plaintiff s Constitutional Right to Due Process of Law was
violated by the actions of Defendant and its ordinances regarding administrative appeals, this
court should issue a Writ of Certiorari, pursuant to SDCL 2l-31, making such determination.

65. Should this court determine that the South Dakota Declaratory Judgment Act (SDCL 2l-24)
is not available to (a) require Defendant to adopt ordinances regarding administrative appeals
that comply with fundamental constitutional due process requirements and (b) retain jurisdiction
to determine whether the amended ordinances regarding administrative appeals meets
fundamental constitutional due process requirements, this court should issue a Writ of
Mandamus, pursuant to SDCL 2l-79, making such a determination.

66. SDCL 2l-29-l states:

The writ of mandamus may be issued by the Supreme Court and circuit courts, to
any inferior tribunal, corporation, board, or person, to compel the performance of
an act which the law specially enjoins as a duty resulting from an office, trust or
station...

67. SDCL 21-29-2 states:

The writ of mandamus must be issued in all cases where there is not a plain,
speedy, and adequate remedy, in the ordinary course of law. It must be issued
upon affidavit, upon the application of the party beneficially interested.

68. SDCL 2I-31-Z states:

The application for a writ of certiorari must be made on affidavit by the party
beneficially interested, and the court may require a notice of the application to be

l1



given to the adverse party, or may grant an order to show cause why it should not
be allowed, or may grant the writ without notice.

69. The affidavit of Plaintiff meeting the requirements of SDCL 2l-29-2 and 2l-31-2 are
attached hereto and incorporated herein by reference.

70. Since the Writ of certiorari and Writ of Mandamus are only appropriate if there is no
plain, speedy, and adequate remedy in the ordinary course of law, the Writs should not be
issued unless and until the court determines that the South Dakota Declaratory Judgment
Act (SDCL 2l-24) does not provide a plain, speedy, and adequate remedy to Plaintiff.

Wherefore, Plaintiff prays for a Declaratory Judgment pursuant to SDCL 2l-24 that (a)
Plaintiff s Constitutional Right to Due Process of Law was violated by the actions of Defendant
and its ordinances regarding administrative appeals; (b) requires Defendant to adopt ordinances
regarding administrative appeals that comply with fundamental constitutional due process
requirements; and (c) retains jurisdiction to determine whether the amended ordinances
regarding administrative appeals meets fundamental constitutional due process requirements.

Should this court determine that the South Dakota Declaratory Judgment Act (SDCL 21-24) is
not available to determine whether Plaintiff s Constitutional Right to Due Process of Law was
violated by the actions of Defendant and its ordinances regarding administrative appeals, this
court should issue a Writ of Certiorari, pursuant to SDCL 21-31, making such determination.

Should this court determine that the South Dakota Declaratory Judgment Act (SDCL 2l-24) is
not available to (a) require Defendant to adopt ordinances regarding administrative appeals that
comply with fundamental constitutional due process requirements and (b) retain jurisdiction to
determine whether the amended ordinances regarding administrative appeals meets fundamental
constitutional due process requirements, this court should issue a Writ of Mandamus, pursuant
to SDCL 2I-19, making such a determination.

Plaintiff also prays for all costs, attomey's fees, and assessments allowable, and for any other
relief, whether legal or equitable, that the court determines is appropriate under the circumstance.

-|vl
Dated this f,4' day of May, 2008.

100 South Spring Avenue
Suite 260
Sioux Falls, SD 57104
(60s) 33s-s740
cdorothy@att.net
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STATE OF SOUTH DAKOTA

COUNTY OF MINNEHAHA

IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT

DANIEL DAILY,

Plaintifi

VS. AFFIDAVIT AND APPLICATION FOR
WzuT OF CERTIORARI AND WRIT OF

MANDAMUS 
(civ' o8-/ v7e )

CITY OF SIOUX FALLS.

Defendant.

Daniel Daily, being upon oath duly swom states:

1. I am the Plaintiff in the above captioned action.

2.Ihave reviewed the Complaint in the above captioned action. It is true and correct to the best

of my knowledge, information, and belief.

3. SDCL 21-31-2 requires that an application for a Writ of Certiorari must be made on affidavit

of the party whose rights have been affected.

4. SDCL 21-29-2 requires that an application for a Writ of Mandamus must be made on affidavit

of the party beneficially interested.

5. The purpose of this affidavit is to fulfill the requirements of SDCL 2l-3I-2 and2l-31-2.

6. If this court should decide that the Uniform Declaratory Judgments Act (SDCL 2l-25) is not

applicable to my claims set forth in the complaint in the above captioned matter, and that the

only way this court has jurisdiction over my claims set forth in the complaint in the above

captioned matter is to issue a Writ of Mandamus and a Writ of Certiorari, I hereby apply for both

Writs, pursuant to SDCL 21-31 and2l-29 respectively.



7. For purposes of this application, I incorporate all of the statements set forth in the complaint in

the above captioned matter.

Dated this 71 dav of May, 2008.

STATE OF SOUTH DAKOTA

COTINTY OF MINNEHAHA

Subscribed and sworn to me by Daniel Daily, after being placed under oath on the 2lalay of
May,2008.

Charles L. Dorothy
Notary Public

My commission expires December 16,2010

(sEAL)

Minnehqhq County, S.D.
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CITYOF SIOUX FALLS

A {} i ' l  ; ;  i" l
CITY OF SIOUX FALLS

A s l; 'l i;,',1' i

Payment of the above civil penalty must be received by the Code
Enforcement Division within ten (10) days of the issuance of this
citation. Failure to request a hearing within ten days shall constitute
a waiver of your right to an administrative hearing and an
inebuttable presumption that a violation has occuned. lt may resull
in the filing of legal proceedings in magistrate or circuit couri or
olher available legal remedies to collect the civil penalty or corect
the violation.

GITATION
In the name of the City of Sioux Falls: The undersigned c€difies
he/she has reasonable. grounds to believe, and does believe lhe

Location

Violation Detaits

Ffg'$100- tr 2"d, $:;;.|*"tETo orsubsequenr $30'Additional 
citations may be Issued each day for continuing violattr

oate rs"u"o ?'J?*ok, rime OErj o d!

Payment of the above cMl penalty must be recsived by the Cod
Enforcement Division within ten 1iO; aays of the issuance ol thir
oitation. Failure to request a hearing within ten days shaltconsti
3 w.aiveq ol your right to an administrative hearing and an
inebuttable presumption that a violation has occrlrred. lt may rex
in the filing of legal proceedings in magistrate or circuit couri or
other.avajlable legal remedies to collect the civil penalty or cor€
the violation.

layment of the civil penatty may be made in person at the
Accounting window, third floor, Monday throulh Friday between
8:00 a.m. and 5:00 p.m., or by mailinga personal check, cashier
check, or money order in this envelope. DO NOT SEND CASH.
Make checks payable to the City of Sioux Falls. A finance charg
9f l.F pelcent per month will begin accruing 30 days after tl
involce date' 

El posted

WHITE-Original PtNK-{filcer yELLOW-Accounting CARD-Viotator

Payment oJ the civil penalty may be made in person at the
Accounting window, third floor, Monday lhrough Fdday between
8:0O a.m. and 5:00 p.m., or by mailing a personal check, cashier,s
check, or money order in this envolope. DO NOT SEND CASH.
Make checks payable to the City of Sioux Falls. A finance charge
of 1.25 percent per rnonth wiil begin accruing 30 days after ihe
invoice date' 

El posted

WH|TE-Original PINK-Officer YELLOW-Accounling CARD-Violator

GITATION

Location

Signature only acknowledges receipt of citation and does not

E"7.t.6
Signature Date

,6{st $100'oo tr 2nd: $200.00 E 3rd or subsequent $go0.oo- Additional citations may be issued each day for continuing violations.
A*)galslssus6 7 * ,/- d{p nme A/tta @rpru

Officer (Print Name) ,#*-./,*-"fr,^ *^^

officer sign^tor" /@-ry,N

Address

-P|lgne.l{o-

Officer (Print Name)

Officer Signature

Address

Signature only acknowledges receipt of citation and does nr
constitute an admlssion of guilt.

Violalion Details

Viotagons ,/ {" fr"' a9, a

Signature



CITY OF SIOUX FALLS

A "SfS.,
CITATION

In the name of lhe City of Sioux Falls: The undersigned certifies that
he/she has reasonable grounds to believe, and does that:

Location

Violation Details

Signature only acknowledges recelpt of citation and does not
constltute an admisslon of guilt

code section(s) lS-Yq-ff.q, I 5 -( (- uJ l.?

Violat ions /S*gS o' /o

!4st $100m D 2nd: $200.00 E 3rd or Sr:bsequent $300.oo
Additional citations may beissued each day for continuing violations.

Date lssued 7*/ | o* rime. O?3 () @pr',t
A  I \

Officer (Print Name) \(rc.-rl' r\F^ r * r4'.**..\

OfficerSign"tur" .M- -=-

Payment of the above civil penalty must be received by the Code
Enforcement Division within ten (10) days of ths issuance of
this citation. Failure to reguest a hearing within ten days shall
constitute a waiver of your right to an administratve headng and an
inebuttrable presumption that a violation has occurred. lt may result
in the filing of legal proceedings in magistrate or circuit court or
other available legaf remedies to coflect the civil penatty or conecl
the violation.

CITY OF SIOUX FALLS

*f i?S4i

Involce date. E Posted

GITATTON
ln the name of the City of Sioux Falls: The undersigned certr.fies th,
he/she has reasonable grounds to believe, and does believe that:

touaon /?lb E fintwov,! A.
V i o l a t i o n  D e t a i l s  C e n c f e  * r - , ^  - L i ^ r "

codesectiont" '1 .  ?Y'/Z - 
/

Violatlons
tsJst $1OO0o fl 2nd: $200.@ E 3rd or Subsequent: $3OO.oo
Additional citations may be issued eaci day for continuing violations.

Payment of tho above civil penalty must be received by the Code
Enforcement Division within ten (10)days of the issuance of
this citiation. Failure to request a hearlng within ten days shatl
constitute a waiver of your right to an adninislrative hearing anC an
irebuttable presumption that a violation has occuned. lt may result
in the fllng of legal proceedings in magistrale or circuit court or
other available legal remedies to collect the civil penalty or correct
the violafion.

Slgnature on[r acknowledgas receipt of citatlon and does not
constltute an admlsslon of gullt I

{U((, / rls/nt_
s,g*rurf- v' I o^r.

Payment of the civil penalty may be made in person at the
Accounting window, third floor, Monday through Friday between
8:00 a-m. and 5:00 p.m., or by mailing a personal check, cashier's
check, or money order in this envelope. DO NOT SEND CASH.
Make checks payable to the City of Sioux Falls. A flnance charge
of 1.25 percent per month wlll begin accruing 30 days after the

Payment of the civil penalty may be made ln person at the
Accounting window, third flooq Monday through Friday between
8:00 a.m. and 5:00 p.m., or by mailing a personal check, cashier's
check, or money order in this envelope. DO NOT SEND CASH.
Make checks payable to the City of Sioux Fails. A finance charge
ot 1.25 percent per month will begln accruing 30 days afier the
invoice date' 

EI posted

WHffE-Odgn4 PINK-Oficer YELLOW-dcco,r,rnting
Drpro2aE.iodd GREElHttorney CARD-Violalor

qEgB--

Address

i l t o
Signature

WH[fE-{riginal PINK-€fficer YEttow-qccounting
orp/Gursso.hdd GREE!$-Attomey CARD-Vtolalor
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of Sioux SD

PART II REVISED ORDINANCES

Chapter 2 ADMINISTRATION*

ARTrcLI Y],. APMINISTRATIVE APPEALS

Sec. 2-60. Appeal permiffed.
Any party who is harmed by any action or decision of any agency or major orgarizational unit of the
city concerning an administrative decision of a city official or officials from which an appeal is not
otherwise provided, may appeal the decision. The mayor shall use his discretion and shall either assign
three directors to sit as a board or hire an independent hearing examiner to hear the appeal.

Appeals shall be commenced by filing a written appeal with the agency or major organizational unit
within ten days of the decision. The appeal shall include a statement of the action complained of, why
the same should be modified or rescinded, whether the appellant desires appointment of a board or
hearing officer or an open or closed hearing and an address where the appellant can be mailed notice of
hearings. The director of the agency or major organizational rnit shall immediately deliver a copy of the
appeal to the city attorney who will act as legal counsel.

(Ord. No. 70-96, $ 1, 6-17-96)

Disclaimer:
This Code of Ordinances andlot any other documents that appear on this site may not reflect the most current legislation adopted by the
Municipality. American Legal Publishing Corporation provides lhese documenls for informational purposes only. These documents should not
be relied upon as lhe definilive authority lor local legislation. Additionally. the formalting and pagination of the posted documents varies front
the formatting and pagination of the otficial copy. The ofticial printed copy of a Code of Ordinances should be consulted prior to any aclion
being taken.

For further information regarding lhe official version of any of this Code of Ordinancos or other documents posled on this sito, pleaso contact
the Municipality directly or contacl American Legal Publishing toll-free at B00-445-5588.

u"o ou o 
T,il!il!;i65;?l[li:ffi 

orpora ti o n
1.800.445.5588.

http://www.amlegal.com/nxt/gateway.dll/South%2lDakota/siouxfalls_sd/partiirevisedordi... 5/19/2008



Chapter 2 ADMINISTRATION*

ARTICLE VI. ADMINISTRATIVE APPEALS

Page I of I

Sec. 2-61. Time of hearing and notice.
A public hearing, or a closed hearing if the board or hearing officer determines it is necessary, shall be
held on all appeals within 15 working days after the filing of the appeal, unless a later date is agreed
upon by the appellant and the board or hearing examiner. The major orgariz.ational unit or agency shall
cause written notice of the date, time, and place of such hearing to be served upon the appellant by
personal service or certified mail to the address set forth in the appeal at least five days before the
hearing date.

(Ord. No. 70-96, $ 1, 6-17-96)

Disclaimer:
This Code of Ordinances arrd/or any othef documents that appear on this site tnay not reflect the most current legiglalion adopted by the
Municipality American Legal Publishing Corporation provides lhese documents for informational purposes only. These documenls should not
be relied upon as the definitive authority for local leg,slation. Additionally, the formatting and pagination of the posted documents varies from
the formatting and pagination of the official copy. The afficial printed copy of a Code of Ordinances should be consulted prior to any action
being taken

For further information regarding the oificial version of any oi this Code of Ordinances or other documents posted on this site, please contacl
the Municipality directly or contacl American Legal Publishing toll-free at 800-445-5588.

0 2008 American Legal Publishing Corporation
techsupporl@amleoal.coQ

1.800.44s.5588.

http://www.amlegal.comlnxt/gateway.dll/South%o2lDakota/siouxfalls-sd/partiirevisedordi... 5/19/2008
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Sec. 2-62. Hearing procedures.
The following rules shall govem the procedures for an administrative hearing:

(l) Hearings and administrative appeals need not be conducted according to the technic,al rules
relating to evidence and witnesses.

(2) Oral evidence shall be taken only on oath or affirmation.

(3) The chairman of the board or the hearing examiner shall administer oaths or affirmations to
witnesses.

(4) Any relevant evidence shall be admitted if it is the type of evidence upon which reasonable
persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any
common law or statutory rule which might make improper the admission of such evidence after
objection in civil actions in courts of competent jurisdiction in this state.

(5) Irrelevant and unduly repetitious evidence and evidence that lacks trustworthiness shall be
excluded.

(Ord. No. 70-96, $ 1,6-17-96)

Disclaimer:
This Code of Ordinances and/or any olher documents that appear on this site may not reflect the mosl current legislation adopted by the
Municipality. American Legal Publishing Corporation provides these documents for informalional purposes only. These documents should nol
be relied upon as the definitive authority for local legislation. Additionally, the formatting and pagination of the posted documents varies from
the formatting and pagination of the official copy. The official printed copy of a Code of Ordinances should be consulted prior to any action
berng taken.

For further inforntation regarding the official version of any of this Code of Ordinances or other documents posted on this site, please contacl
the Municipality directly or contacl American Legal Publighing toll-free at 800-445-5588.

O 2008 American Lsgal Publishing Corporation
techsuoport@amlegal.com

1.800.445.5588.

hup://www.amlegai.com/nxVgateway.dll/South%20Dakota/siouxfalls_sd/partiirevisedordi... 5l19/2009
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Sec. 2-63. Rights of parties at hearing.
The appellant, the major organizational unit or agency, and any other party to an appeal shall have these
rights among others:

(1) To call and examine witnesses on any matter relevant to the issue of the hearing;

(2') To introduce documentary and physical evidence;

(3) To cross examine opposing witnesses on any matter relevant to the issues of the hearing; and

(4) To rebut evidence.

(Ord, No. 70-96, $ 1, 6-17-96)

Disclalmer:
tnis Code of Ordinances andlor any other documenls that appear on this site may not reflect the mosl current legislation adopted by the
Municipality. American Legal Publishing Corporation provides lhese documents for irrformational purposes only. These documents should not
be reli6d upon as the definitlve authority tor local legislalion. Additionally. the formatting and pagination of the posted documents varies from
the tormatting and pagination of the official copy. The oflicial printed copy of a Code of Ordinances should be consulted prior to any adion
being taken.

For further information regarding the ofiicial version of any of this Code of Ordinances or other documents posted on this site, please contact
the Municipality directly or contacl Amencan Legal Publishing toll-free at 800-445'5588.

(Q 2008 American Legal Publishing Corporation
techsuppo rt@arnleoa l.com

1.800.445.5588.

http:/lwww.amlegal.com/nxVgateway.dlVsouth%2QDakota/siouxfalls_sd/partiirevisedordi... 5/19l200g



Chapter 2 ADMINISIBAIION1

ARTICLE VI. ADMINISTRATIVE APPEALS

Page I of I

Sec. 2-64. Decision.
After each appeal hearing, the board or hearing examiner shall perform the following:

(1) Make written findings of fact.

(2) Based upon such written findings, sustain, remand for further hearing or action, or rescind the
complained action or decision. The board or hearing examiner may in its discretion waive the payment
of any permit, reinstatement or late penalty fee.

(Ord. No. 70-96, 5 1,6-17-96)

Disclaimer:
This Code of Ordinances and/or any other documents that appear on this site may not reflecl the most current legislation adopted by the
Municipality. American Legal Publishing Corporation provides lhese documenls for informational purposes only. These documenls should nol
be relied upon as the definitive authorily for local legislation. Additionally, the formatting and pagination of the posted documents varies from
the formatting and pagination of the official copy. The official printed copy of a Code of Ordinances should be consulted prior to any action
berng taken

For further information regarding the official version of any of this Code of Ordinances or other documents posted on this site, please contact
the Municipality directly or contact American Legal Publishing toll-free al 800-445-5588.

O 2008 American Legal Publishing Corporation
techsupport@amlSgal.cotn

1.800.445.5588.

http://www.amlegal.co m/w<t/gateway.dll/South%2}Dakota/siouxfalls-sd/partiirevisedordi... 5/1912008



Chapter 2 ADMINISTRATION *

ARTICLE VI. ADMINISTRATIVE APPEALS

Page I of I

Sec. 2-65. Report, costs.
A written report of the decision, including the findings of fact, shall be fumished to the appellant and the
major organizational unit or agency within l5 working days from the date the appeal hearing is closed.
The city and the appellant shall bear their own respective costs of the appeal proceeding. The decision of
the board or hearing examiner shall be final.

(Ord. No. 70-96, $ 1,6-17-96)

Oisclaimeri
This Code of Ordinances and/qr 2ny other docunrents that appear on this sile may not reflect the mosl current legislation adopted by the
Municipality. American Legal Publishing Corporation provides these documents for informational purposes only. These documents should not
be relied upon as the definitive authority for local legislation. Additionally, the formalting and pagination of the posted documents varies from
the tornralting and pagination of the offrcial copy. The officia, printed copy of a Code of Ordinances should be consulled prior lo any action
being laken.

For further informalion regarding lhe official version ot any of this Code of Ordinances or other documents posted on this site, please contact
the Munrcipal i ty direct ly or contact Amerrcan Legal Publishing tol l- free at 800-445-5588.

(0 2008 American Legal Publishing Corporation
techsupBorl@amlegal.com

1.800.445.5588.

http://www.amlegal.co m/nxrJgateway.dll/South%20Dakota/siouxfalls-sd/paniirevisedordi... 5/19/2008



Chapter 2 ADMINISTRATIQN*
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Sec. 2-66. Subject to judicial review.
The decision of the board or the hearing examiner may be subject to.judicial rer,ieu, as provided by law.

(Ord.  No.70-96,  $  1,6-17-96;  Ord.  No.43-07,  $  1,3-5-07)

Disclaimer:
This Code of Ordinances andlot any other documents that appear on this site may not retlect the fiosl current legislation adopted by the
Municipality. American Legal Pubtishing Corporation provides these documents for informational purposes only. These documents should nol
be relied upon as lhe definitive authority for local legislation. Additionally, the formatting and pagination of lhe posted documents varies from
the formatting and pagination of the official copy. The officjal printed copy of a Code of Ordinances should be consulted prior lo any action
being taken.

For further informalion regarding ihe official version of any of this Code of Ordinances or olher documenls posled on this site, please contac{
lhe Municipality directly or contact American Legal Publishing toll-free at 800445-5588.

c) 2008 American Legal Publishing Corporation
techsupport@amlEgal.com

1 800.445.5588

http://www.amlegal.com/nxt/gateway.dll/South%2lDakota/siouxfalls_sd/partiirevisedordi... 5/19/2008


