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CITY USE ONLY 

Agreement No.   P.O. No.   Attorney   Code  atkl0995.docx  

CIP No.   Project   Finance   

Dept. No./MOU   Amount   City Engineer   

 

AGREEMENT WITH THE SIOUX FALLS TENNIS ASSOCIATION  
AND THE CITY OF SIOUX FALLS REGARDING THE  
INDOOR TENNIS FACILITY TO BE LOCATED AT  

THE SANFORD SPORTS COMPLEX 
 

This Agreement is entered into as of this ___ day of _________, 2013, by and between the 
Sioux Falls Tennis Association, Inc., a South Dakota nonprofit corporation (the “SFTA”), 
and the City of Sioux Falls, a home-ruled chartered South Dakota municipality (the “City”).  

WHEREAS, the SFTA desires to build an indoor public tennis facility consisting of seven (7) 
tennis courts, offices, parking, and related building site development (the “Facility”) and 
identified as the building labeled “Tennis” in the Preliminary Site Plan attached hereto as 
Exhibit “A”; and  

WHEREAS, the Facility will be built at the “Sanford Sports Complex” on North Westport 
Avenue between I-29 and the Sioux Falls Airport. A diagram of the Sanford Sports Complex 
is attached hereto as Exhibit “B”; and 

WHEREAS, Sanford Health (“Sanford”) owns and will retain ownership of fee simple title to 
the real estate underlying the Facility. SFTA has entered into a thirty- (30) year ground lease, 
along with two (2) twenty- (20) year renewal options with Sanford for tenancy and possession 
of the land that occupies the Facility (the “Ground Lease”). The Ground Lease will be for 
nominal annual rent. A Memorandum of the Ground Lease will be recorded in the public land 
records of Minnehaha County, South Dakota. A copy of the executed Ground Lease is 
attached hereto as Exhibit “C”; and  

WHEREAS, consistent with the terms of the Ground Lease, the SFTA will cause the 
construction of the Facility to be undertaken and completed. SFTA anticipates the 
commencement date of the construction of the Facility to occur in or about the spring of 2014. 
The SFTA has entered into a Construction Manager at Risk Delivery Method with Fiegen 
Construction. The SFTA anticipates a continuous six- (6) to nine- (9) month construction 
project term in connection with the completion of the Facility with an anticipated substantial 
completion date to occur in or about the fall of 2014; and 

WHEREAS, the City recognizes the benefit of tennis facilities to the City’s economy and to 
the youth and families in the Sioux Falls community and desires to partner with and assist 
SFTA in furtherance of SFTA’s equipping the facility;   

NOW, THEREFORE, the parties to this Agreement, in consideration of the mutual covenants 
and stipulations set out herein, agree as follows:  
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Section One 
Funding of Construction Costs By SFTA 

In order to pay for the costs associated with the construction of the Facility, the SFTA is 
engaged in various fund-raising activities including, but not limited to, receiving private 
donations, applying for assistance from various grants and foundations, and organizing and 
hosting various fund-raising events including a Chamber drive, granting naming rights, and 
arranging bank financing. The SFTA agrees that any funds to be received from the City are 
contingent upon the SFTA securing all necessary financing in connection with the 
constructing and equipping of the Facility.  

Section Two  
CIP Funds 

The City has included Five Hundred Thousand Dollars ($500,000) in its Capital Improvement 
Plan (“CIP”) for year 2013 for the acquisition of equipment and other improvements (the 
“equipment”) at the Facility. The City agrees that the Five Hundred Thousand Dollars 
($500,000) has been budgeted and appropriated for year 2013. It is agreed that the City’s 
disbursement of the CIP funds is contingent upon SFTA securing the necessary financing, as 
set forth in Section One, to complete the constructing and equipping of the Facility, excluding 
any funds which are earmarked as CIP funds for equipment as detailed in this Agreement. 

Eligible equipment that may be, but is not binding, purchased by the SFTA using CIP funds is 
attached to this Agreement as Exhibit D. The eligible equipment ultimately purchased will be 
mutually agreed upon by the City and the SFTA subsequent to the execution of this 
Agreement. Such equipment and other improvements will be purchased in accordance with 
the purchasing requirements of the South Dakota Codified Laws and Chapter 36 of the Code 
of Ordinances, Sioux Falls, SD. The City’s Purchasing Office shall review the bid packages 
prior to the SFTA awarding the contract(s), which use CIP funds. The SFTA agrees to 
document and account for its use of the CIP funds. However, if the actual cost of the 
equipment should exceed the estimated cost set forth in Exhibit D, this Agreement shall 
impose no obligation on the City for payment beyond the Five Hundred Thousand Dollars 
($500,000) set aside in the CIP. This Agreement is limited to the payment herein agreed 
upon for which funds have been budgeted or appropriated, and no right of action or damage 
shall accrue to the benefit of SFTA, their successors or assignees, for any further payments. 

Section Three  
Ownership and Maintenance of Assets 

Subject to the conditions set forth in Section Four below, the equipment purchased with CIP 
funds will be owned by the City and become capital assets on the City’s balance sheets. 
SFTA will maintain the equipment and other improvements purchased by the City in 
accordance with the manufacturer’s recommendations and industry standards comply with 
all applicable federal, state, and local laws, regulations, and orders as in effect and construed 
regarding the equipment during the term of the Agreement. Maintenance records shall be 
kept for the equipment and other improvements purchased by the City in a manner that 
shows adherence to manufacturer’s recommendations and industry standards. The 
equipment described in this Section that is worn out or no longer necessary for the operation 
of the Facility shall be returned to the City for disposition. Such determination shall be made 
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by SFTA unless the Agreement is terminated for cause by the City. Any costs associated with 
the removal of the equipment shall be borne by the City.    

Section Four  
SFTA Responsible for All Facility Maintenance, Taxes, and Related Costs 

 
Once completed and consistent with the terms of the Ground Lease and the Holding Entity’s 
ownership of the Facility, the SFTA shall be solely responsible for paying all real estate taxes, 
special assessments, insurance, maintenance, utility, management, staffing, and related 
costs associated with the Facility. It is understood and agreed by the parties hereto that all 
such costs associated with ownership, maintenance, and operation of the Facility, including 
costs associated with the Facility equipment repair, maintenance, and replacement, shall be 
the obligation of the SFTA alone and not the obligation of the City.  

Section Five 
Term 

 
This Agreement will commence on the last to occur of the signing of this Agreement by the 
Mayor, the attestation of this Agreement by the City Clerk, the approval of this Agreement by 
resolution adopted by the City Council, and the expiration of the time within which the City 
Council’s approval of this Agreement may be challenged by referendum following the 
publishing of the City Council’s resolution (the “Effective Date”), and will continue in full force 
and effect until the City no longer owns the equipment or no longer has equipment in the 
Facility. 
 

Section Six 
Reservation of Public “Open Court” Scheduling  

 
At no cost to the City, SFTA will reserve time for the availability and use of the Facility by the 
public (e.g., “open court” scheduling) as described in the attached Exhibit “E.” The block 
scheduling of published open court hours will be subject to approval by the City. The City 
acknowledges and agrees that the scheduling of the Facility by SFTA—in order to meet the 
demands and requirements for tennis by many and varied youth organizations and 
community groups—will vary from year to year, requires flexibility, and is fundamental to the 
financial viability of the Facility. The City, therefore, agrees that its approval of the published 
open court hours will not be unreasonably withheld or delayed. 

SFTA acknowledges and agrees that the City has made a significant investment in the 
Facility for the purpose of providing a venue to serve the needs of tennis, but also to provide 
open court opportunities for the general public at times that are consistent and reasonably 
convenient. SFTA, therefore, agrees to block schedule open court hours that are consistent 
and reasonably convenient in good faith. SFTA and the City acknowledge, however, that 
from time-to-time the open court times may be modified or canceled due to unforeseen 
maintenance or special events which are open to the public, including, but not limited to, 
tournaments and exhibitions. Such temporary modifications or cancellations shall be subject 
to notification by SFTA to the City but will not be subject to City approval. SFTA shall keep 
public usage records pertaining to public participation during court rentals. Such records 
shall be given to the City on an annual basis and broken down monthly or quarterly. 
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Section Seven 
SFTA to Control All Management and Decision  

Making for Facility; City Seat on Board  
Established to Oversee Facility 

 
Subject only to the City’s reasonable approval of public open court hours, the parties 
understand and agree that the management and decision making relative to the Facility shall 
be under the auspices and authority of the SFTA alone The parties agree that the Director of 
Parks and Recreation or his designee will serve as a nonvoting member of the board that is 
created to oversee the Facility. 

Section Eight 
Insurance 

 
(a) Casualty and Liability Insurance. SFTA will procure and continuously maintain a policy 

or policies of commercial property insurance that will, at a minimum, cover the perils 
insured under the ISO Special Form, insuring the Facility, building, improvements, 
fixtures, furniture, signs, equipment, and all other items of personal property, including 
the City’s equipment, for its full replacement value, naming the City as a loss payee of 
insurance proceeds payable with respect to the equipment. SFTA will carry reasonable 
deductibles based on premiums and exposure (e.g., the parties agree that a $100,000 
deductible would not be reasonable). 

SFTA will also procure and maintain commercial general liability insurance, including 
contractual liability insurance coverage for injury or death to any person or damage to 
property, for any claims, demands, or causes of action of any person arising out of 
accidents occurring on or about the Facility or arising out of SFTA’s use of the Facility. 
The insurance specified in this section may be in a policy or policies of insurance, 
primary or excess. Further such commercial general liability insurance providing 
occurrence form contractual, personal injury, bodily injury, and property damage liability 
coverage with, at minimum, limits of at least $1,000,000 per occurrence, $2,000,000 
general aggregate, and $2,000,000 aggregate products and completed operations. The 
required minimum limit may include excess liability (umbrella) coverage. The policy 
shall by separate endorsement name the City and its representative as additional 
insureds. If “occurrence form” insurance is not available, “claims made” insurance will 
be acceptable. The policy shall be maintained for three years after this Agreement 
expires if it is a “claims made” policy. 

(b) Damage or Destruction to the City’s Equipment. If the City’s equipment is damaged or 
destroyed by fire or other casualty covered by insurance, all insurance proceeds will be 
used for the repair or replacement of the damaged or destroyed equipment as 
determined by SFTA.   

(c) Certificates evidencing the existence of commercial property insurance and commercial 
general liability insurance maintained by SFTA pursuant to this Agreement must be 
delivered to the City no later than the opening day of the Facility. Further, SFTA will 
cause its insurance carrier to deliver to the City at least 45 days prior to expiration of the 
polic(ies) satisfactory evidence of renewal to the extent the polic(ies) expires and 
requires renewal while the City owns the assets. 
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(d) The insurance provisions of this Section Eight are separate and apart from any 
indemnification obligation. 

(e) To the extent damages are covered by property insurance, the City and SFTA waive all 
rights of subrogation.   
 

Section Nine 
Hold Harmless 

 
(a) SFTA and the City will mutually indemnify, defend, and hold harmless one another and 

their respective officers, directors, partners, employees, agents, elected and appointed 
officials, City Council members, successors, and permitted assigns from and against any 
and all claims, damages, losses, and judgments of third parties, including reasonable 
attorneys’ fees and expenses recoverable under applicable law caused by their 
respective willful misconduct or negligent errors, acts, or omissions. Provided, however, 
with respect to claims, acts, and omissions covered by the insurance required to be 
carried under this Agreement, each party’s liability to the other will be limited to the 
insurance proceeds payable as a result of the covered claims, acts, or omissions. 

(b) To the extent commercially practicable, the terms of all insurance policies of any 
independent contractors hired by SFTA must require the independent contractors to 
waive subrogation claims against the City and its elected and appointed officials, agents, 
officers, City Council members, and employees. 

(c) Each party’s liability for losses hereunder will be strictly limited to direct damages 
actually incurred by the other party. 

(d) In the event a third party brings a claim against the City alleging damages and losses 
caused by or arising out of willful misconduct or the negligent errors, acts, or omissions 
of SFTA, its employees and agents, then nothing in this Agreement will prevent the City 
from tendering to SFTA the defense of the claim. Upon the City’s tender of the claim to 
SFTA, SFTA will defend the claim alleging damages and losses caused by or arising out 
of the willful misconduct or the negligent errors, acts, or omissions of SFTA, its 
employees or agents.  

Section Ten 
Default and Termination 

Default by SFTA. SFTA will be in material default under this Agreement if one or more of the 
following occur: 

(a) SFTA fails to maintain insurance as required by this Agreement; or 

(b) SFTA fails to maintain the equipment purchased with CIP dollars in adherence to 
material manufacturer’s recommendations and industry standards and all material 
federal, state, and local laws, regulations, and orders; or 

(c) SFTA fails to reserve open court time for public tennis in accordance with and subject 
to Section Six of this Agreement; or  



c:\program files (x86)\neevia.com\document converter\temp\14539.docx 
 

(d) The commencement of bankruptcy or insolvency proceedings by or against SFTA 
which have not been dismissed within 90 days of the commencement thereof.   

The City shall give written notice of the material default and SFTA shall have ninety (90) days 
to cure the material default. In the event a default is not reasonably susceptible to being 
cured within the 90-day period, SFTA will not be considered in default if, within the allowed 
ninety- (90) day period, SFTA will have commenced with due diligence to cure the noticed 
default and thereafter completes as soon as practicably possible the cure of the noticed 
default. 

Dispute Resolution Including Termination. However, in the event of material default, the City 
and SFTA acknowledge that termination of this Agreement and removal of the equipment 
may threaten the continued operation of the Facility. Consequently, the City and SFTA agree 
to use their best efforts, in good faith, to reach a negotiated resolution of a default, including 
mediation if requested by either party. If the parties do not resolve the dispute through either 
informal negotiation or mediation, then the City may terminate the Agreement. Upon 
termination of this Agreement, SFTA will return all equipment to the City in good repair, 
reasonable wear and tear excepted. 

Section Eleven 
Freely and Voluntarily Entering Into Agreement 

 
The parties acknowledge that they are entering into this Agreement freely and voluntarily, 
that they have the opportunity to be represented and advised by counsel in the negotiations 
resulting in this Agreement, that they have ascertained and weighed all the facts and 
circumstances likely to influence their judgment, that they have given due consideration to 
the provisions contained herein, and that they thoroughly understand and consent to all 
provisions herein. 

Section Twelve 
Audit of Books 

The City shall have the right to audit the books and records (in whatever form they may be 
kept, whether written, electronic, or other) of the SFTA relating or pertaining to public 
participation during court rentals and the purchase, repair, and maintenance of the City’s 
equipment (including any and all documents and other materials in whatever form they may 
be kept, which support or underlie those books and records) kept by or under the control of 
SFTA, including, but not limited to, those kept by SFTA, its employees, agents, assigns, 
successors, and subcontractors. SFTA shall maintain such books and records, together with 
such supporting or underlying documents and materials, for the duration of this Agreement 
and for at least three years following the completion of this Agreement including all renewals 
thereof. The books and records, together with the supporting or underlying documents and 
materials, shall be made available, upon request, to the City, through its employees, agents, 
representatives, contractors, or other designees, during normal business hours at SFTA’s 
office or place of business in Sioux Falls, SD. This paragraph shall not be construed to limit, 
revoke, or abridge any other rights, powers, or obligations relating to audit which the City may 
have by state, City, or federal statute, ordinance, regulation, or agreement, whether those 
rights, powers, or obligations are expressed or implied. 
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Section Thirteen 
Validity of Agreement 

 
Should any section or provision of this Agreement be declared by the courts to be invalid, the 
same will not affect the validity of the Agreement as a whole or any part thereof, other than 
the part declared invalid. 

Section Fourteen 
Jurisdiction 

 
The validity, performance, and enforcement of this Agreement are governed by the laws of 
the state of South Dakota. Jurisdiction and venue of any legal proceeding involving the 
parties in connection with this Agreement will lie exclusively with the state and federal courts 
located in Sioux Falls, South Dakota. 
 

Section Fifteen 
Construction of Agreement  

 
Headings in this Agreement are solely for the convenience of the parties and are not a part of 
this Agreement. This Agreement shall be construed as if it had been prepared jointly by the 
parties hereto. Unless otherwise indicated, all references to sections are to sections in this 
Agreement. 

Section Sixteen 
Entire Agreement 

 
This instrument contains the entire Agreement between the parties, and no statement, 
promises, or inducements made by either party or agent of either party that are not contained 
in this written contract shall be valid or binding. This contract may not be enlarged, modified, 
or altered except in writing signed by the parties and endorsed hereon.  

Section Seventeen 
Binding Upon Successors and Assigns 

 
This Agreement shall inure to the benefit of and be binding upon the heirs, executors, 
administrators, assignees, and successors of the respective parties.  
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IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first 
above written. 

CITY OF SIOUX FALLS, SOUTH DAKOTA SIOUX FALLS TENNIS ASSOCIATION, INC.  

By:   By:   
Mike T. Huether, Mayor  Eric Weisser, President  

 
 
  By:    
   Becky Fiala, Vice President 
 
ATTEST: 
 
 
  
City Clerk 
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Exhibit “B” 
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Exhibit C 
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Exhibit D 
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Exhibit E 
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