
Greg Neitzert – Public Input 8/11/2015 

<Opening statement about Planning and reason I do what I do> 

In the spirit of making sure citizens are treated fairly, as I was watching the Planning Commission last 

week, I saw something that frankly floored me.  I was so disturbed by it I wanted to bring it to your 

attention.  I’m not going to take a position on this particular petition, but I am going to take a strong 

position on the process (more appropriately what I view as a dramatic failure of the process). 

It occurred with a conditional use petition to allow an on-sale alcohol establishment, specifically a video 

lottery casino, within 500 feet of residential uses (there were 3 of these that night and this was the last 

one): 

 

(Show Conditional Use Petition Page) 

 3096-2015: CONDITIONAL USE PERMIT in the RE3 Form to allow on-sale alcohol 

beverage establishment within 500' of a sensitive use located at the northeast corner 

of W. 85th St. and S. Louise Ave. 

 



 160.005  DEFINITIONS. 

   (a)   In the application of this chapter, the rules and definitions contained in this section shall be 

observed and applied, except when the context clearly indicates otherwise. 

      (1)   Words used in the present tense shall include the past and future. 

      (2)   Words used in the singular number shall include the plural number, and the plural the 

singular. 

      (3)   The word “shall” is mandatory and not discretionary. 

      (4)   The word “may” is permissive. 

      (5)   The word “used” or “occupied” shall include the words “intended,” “designed” or 

“arranged to be used or occupied.” 

      (6)   The word “lot” shall include the words “plot,” “parcel” or “tract.” 

      (7)   The word “person” shall include a “firm,” “association,” “organization,” “partnership,” 

“trust,” “company” or “corporation” as well as an “individual.” 

      (8)   The word “building” shall include the words “structure” and “premises.” 

      (9)   Any word not herein defined shall be as defined in any recognized standard English 

dictionary. 

    

      CONDITIONAL USE PERMIT. A conditional use is any use that, owing to certain special 

characteristics attendant to its operation, may be permitted in a zoning district subject to the 

evaluation and approval by the planning commission. A conditional use is subject to 

requirements that are different from the requirements imposed for any use permitted by right in 

the zoning district. 

 

Note the word “may” and not “shall”! 
  



CONDITIONAL USE PERMITS 
§ 160.605  PROCEDURE. 

   The planning commission may authorize by conditional use permit the uses designated in this 

subchapter when located in a zoning district allowing that use. The planning commission shall 

impose those conditions as are appropriate and necessary to ensure compliance with the 

comprehensive plan and protect the health, safety, and general welfare in the issuance of the 

conditional use permit. Unless expressly modified by the board of adjustment, all regulations of 

the zoning district in which the use is located shall apply. No primary on-sale alcoholic beverage 

license shall be issued unless the owner or lessee of the premises on which the on-sale alcoholic 

beverage establishment is to be operated first shall have obtained a conditional use permit for 

that establishment on the premises. 
 

Note the word “may” and not “shall” in reference to granting a 

conditional use permit! 

 

Note the wide latitude given for considerations and conditions that can 

be attached! 
 

The plain, unambiguous language of the zoning ordinance makes it 

clear – a conditional use can be denied and the Planning Commission 

(or City Council) has wide latitude regarding the conditions it can 

impose! 

  



What did City Staff tell the Planning Commission? 

 

 Quote from city staff (Jeff Schmitt) – “You don’t get to approve or 

deny it, you get to look at the 4 conditions” 

 Staff, who provide guidance to the commission, tells them flat out 

they cannot deny a conditional use permit 

 He also references “4 conditions” (we’ll get to that later) 

 Where in ordinance does it say they (and by extension you) 

cannot deny a conditional use permit? 

 Why does the code say “may” grant a conditional use permit if it 

is not discretionary?  Shouldn’t it say “shall”? 

 What case law says this? 

 Why is city staff ignoring and directly contradicting the plain 

language of the zoning ordinance – the ordinance that governs 

staff and the Planning Commission? 

 Have any of you ever voted no to deny a conditional use permit 

(answer: YES)? 

 Is city staff saying you broke the law when you did so? 

 The SD Supreme Court has upheld cases where a conditional use 

permit was denied – what does city staff know that the SD 

Supreme Court does not? 

  



Citizen Concerns Summarily Dismissed as Not Relevant 

 

 Citizens voiced concerns regarding hours of operation, traffic, 

safety of children, proximity to residential uses, among other 

concerns 

 When a citizen voices concerns about hours of operation, the 

applicant is called up who says (quoting): “I guess at this point 

that’s not what we’re here for – we’re here for the conditional 

use” 

 The chair of the Planning Commission says after his statement 

(quoting) “I agree” (in reference to him saying “that’s not what 

we’re here for”). 

 So hours of operation are not a consideration at a conditional use 

hearing? 

 It cannot be considered or stipulated?  Really? 

 If not at the conditional use, then when? 

 Is that really what the code says? 

 Or is this a directive from city staff? 

 

  



What Does the Code Say About Hours of Operation? 

 

 Citizens voiced concerns regarding hours of operation and 

signage… 

 Recall the language at the beginning of the Conditional Use 

Chapter: 
§ 160.605  PROCEDURE. 

   The planning commission may authorize by conditional use permit the uses designated 

in this subchapter when located in a zoning district allowing that use. The planning 

commission shall impose those conditions as are appropriate and necessary to ensure 

compliance with the comprehensive plan and protect the health, safety, and general 

welfare in the issuance of the conditional use permit. 

 

 In addition, in the section detailing conditional use plans: 
§ 160.608  INFORMATION ON CONDITIONAL USE PLANS. 

(B)(2)   Supplemental information: The planning commission or the city council may 

approve additional conditions to be shown on a conditional use plan addendum to detail 

the following: 

         A.   Proposed parking lot and dumpster screening; show height, location and type of 

materials to be used. 

         B.   The proposed landscaped setback areas and trees and vegetation; indicate 

species of trees and vegetation materials to be used for landscaping including a plant 

materials schedule. Indicate landscape site areas to be irrigated with underground systems 

in accordance with § 160.485. 

         C.   Proposed on-premises signage types, number, locations and design in 

accordance with §§ 160.570 et seq. 

         D.   Proposed project lighting type, location and design in accordance with § 

160.491. 

         E.   Project phasing. 

         F.   Architectural building plan elevations depicting height, roof pitch, and exterior 

building materials. 

         G.   Hours of operation. 

         H.   Sound levels at stationary sources (Chapter 93: Nuisances, §§ 93.001 through 

93.011 of this Code). 

         I.   Any other information as deemed necessary by the planning commission or the 

city council. 

 

 Hours of operation HAVE been stipulated on a conditional use 

(Walgreens at 26th and Minnesota)! 



 

  



Hours of Operation (Continued)/Signage 

 

 Why would Planning Staff support a condition they say is illegal? 

 Did that City Council break the law? 

 Staff (Jeff Schmitt) goes on to say that all commercial uses in the 

area (quote): “are all going to have unlimited hours”. 

 How can he say that?  What specific code says this? 

 Staff (Jeff Schmitt) then says (quote): “signage will be unlimited”. 

 Again, how can he say that?  What specific code says this? 

 Again, code directly contradicts his statement – see Slide 6 item 

“C” of 160.608 (Proposed on-premise signage types, number, 

location and design). 

 After all of the citizens speak and their concerns are summarily 

dismissed, a Planning Commission member asks what their power 

is regarding a Conditional Use 

 Staff (Jeff Schmitt) says (quote): “It’s an allowed use and it’s 

allowed with conditions” and (quote): “You don’t get to approve 

or deny it, you get to look at the 4 conditions”. 

 Again, what specific code says a conditional use permit cannot be 

denied? 

 He also says you get to “look at the 4 conditions”. 

 He tells the commission these 4 conditions are the only ones they 

can consider and place.   

 But is that the ONLY 4 that can be considered/stipulated?  Let’s 

check the code… 

  



Specific Considerations for Specific Uses 

 

 Section 160.616 Conditional Use Standards outlines specific 

considerations for specific uses 

 The On-Sale Alcoholic Beverage Establishment specific 

considerations: 
   (nn)   On-sale alcoholic beverage establishment. An on-sale alcoholic beverage 

establishment may be permitted provided it is found that the location: 

      (1)   The on-sale alcohol establishment must have all parking spaces within the on-

site parking lot in close proximity and facing the entrance.  

      (2)   Lighting may be considered to provide illumination for security and safety of 

parking access areas. On-site lighting plans shall be submitted for review and approval.  

      (3)    Soundproofing may be considered to prevent noise and vibrations from 

penetrating into surrounding properties or lease space. 

     (4)   A security management plan shall be provided to the police department to address 

operational issues including employee training and supervision of customers, 

enforcement of age-restrictive product sales, and smoking policy. If the conditions of the 

management plan are violated the conditional use permit may be revoked. 

 These are the “4 considerations” staff referred to 

 But are these the ONLY considerations? 

 Are these the ONLY conditions that can be stipulated? 

 That’s not what the plain, unambiguous text of the code says… 
§ 160.616  CONDITIONAL USE STANDARDS. 

   Any conditional use approved by the planning commission or city council shall 

conform to the standards set forth for the uses below. These standards shall be construed 

to be the minimum requirements for any of the specified conditional uses, and the 

planning commission or city council can require additional conditions at their discretion. 

In all cases, the impact of the proposed use on the adjacent properties will be a major 

consideration. 

 The code is VERY CLEAR – the specific considerations are NOT the 

only considerations and conditions that can be placed! 

 Staff simply misrepresents the plain language of the code 

 After being told they do not have the power to deny a conditional 

use and being told they can only consider the 4 conditions, the 

Planning Commission approves the application with no discussion 

  



Summary, Questions, and Concerns 

 This is NOT about this particular application, it’s about the 

PROCESS 

 In my opinion this hearing in no way fulfilled substantive due 

process 

 How are citizens going to have a voice if staff misrepresents the 

clear language of the code? 

 I am not a lawyer, but I can read, and the code is CLEAR and 

UNAMBIGUOUS 

 What is the point of a conditional use permit hearing if the 

governing body is told they cannot deny it and they are severely 

restricted in what they can consider and condition – both of 

which are found nowhere in the code! 

 Staff commentary is a personal opinion, directly contradicts the 

code, and is not appropriate for consideration 

 Due Process ONLY exists if citizens have a SUBSTANTIVE 

opportunity for input and a FAIR hearing 

 How can a hearing satisfy due process when staff, who guides the 

governing body, misrepresents the powers and duties of the 

commission? 

 If staff wants to force the Planning Commission (and City Council) 

to grant every conditional use permit, they should bring the 

ordinance forward 

 Similarly, if staff wants to force the PC and CC to restrict its 

considerations and conditions to a list of specific items for a use, 

bring the ordinance forward 

 All citizens should be very concerned if this is the direction staff is 

giving to the Planning Commission 

 Under these arbitrary rules, the deck is stacked, and the 

conditional use permit hearing essentially serves no purpose 


