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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT 

 :SS  

COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

ARGUS LEADER MEDIA, 

 

   Plaintiff, 

 

v. 

 

LORIE HOGSTAD, in her official capacity as 

Sioux Falls City Clerk, TRACY TURBAK, in 

his official capacity as Sioux Falls Finance 

Officer, and CITY OF SIOUX FALLS,  

 

   Defendants. 

: 

 

: 

 

: 

 

: 

 

: 

 

: 

CIV. 15-3268 

DEFENDANTS' REPLY BRIEF IN 

SUPPORT OF ITS MOTION FOR 

SUMMARY JUDGMENT AND BRIEF 

IN OPPOSITION TO PLAINTIFF’S 

MOTION FOR SUMMARY 

JUDGMENT 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

Introduction 

Despite the rhetoric of its response brief, the Argus Leader concedes that this case 

requires the Court to do nothing more than give effect to the plain meaning of an unambiguous 

statute.  The Argus Leader fails to address many of the City’s arguments, opting instead to 

advance an argument full of sky-is-falling sentiment by classifying the City’s position as 

“frightening,” “dangerous,” and “absurd.”  The Legislature’s enumeration of twenty-seven 

exceptions to the open-records statutes should leave no doubt that the Legislature did not intend 

every document involving a public entity to be open to the public.  All of the Argus Leader’s 

policy, legislative-history, and statutory-interpretation arguments are belied by the fact that 

reading the modifying clause of SDCL § 1-27-1.5(20)—“of the parties to any civil or criminal 

action to a proceeding”—as modifying each antecedent noun would leave a statute that makes no 

logical sense.  In addition, the Argus Leader’s entire argument is premised on the idea that all the 
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parties had to do to make the Confidential Settlement Agreement indisputably confidential was 

file and serve a civil lawsuit.  The plain language of the statute, however, does not require the 

filing of a civil lawsuit for a contract to be confidential.  As a result, based on the unambiguous 

language of the statute, the City’s motion should be granted and the Argus Leader’s motion 

should be denied.   

Argument 

1. SDCL § 1-27-1.5(20) is unambiguous. 

The Argus Leader never argues that the text of SDCL § 1-27-1.5(20) is ambiguous.  

Instead, it contends that the statute “is not an impeccable model of draftsmanship,” and that the 

“diction and punctuation . . . are not as lucid as they could be,” but that the language clearly 

supports its position.  (Plaintiff’s Brief at 4, 10.)  The Argus Leader also argues that it offers “a 

far better interpretive option” of SDCL § 1-27-1.5(20) than the City, as if the Court were tasked 

with merely choosing the best option.  The courts are charged with determining “what the 

legislature said, rather than what the courts think it should have said.”  MGA Ins. Co. v. 

Goodsell, 2005 S.D. 118, ¶ 9, 707 N.W.2d 483, 485 (quoting State v. Myrl & Roy’s Paving, Inc., 

2004 S.D. 98, ¶ 6, 686 N.W.2d 651, 653-54).  The Court cannot simply ignore the language and 

punctuation of the statute, which demonstrates that the Legislature sought to protect three distinct 

categories of information from public disclosure—documents declared closed or confidential: (1) 

by court order; (2) by contract; and (3) by stipulation of the parties to a proceeding.   

2. Adopting the Argus Leader’s interpretation of the statute would result in a 

 confusing, illogical statute that serves little purpose. 
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The Argus Leader denigrates at length the doctrine of the last antecedent (Plaintiff’s Brief 

at 12-13), but its argument fails to consider the implications of not applying the doctrine to 

SDCL § 1-27-1.5(20).
1
  The Argus Leader cites a number of statutes supposedly illustrating that 

the doctrine should not be followed.  (Plaintiff’s Brief at 13-14.)  However, all of those statutes 

contain language unlike the language in SDCL § 1-27-1.5(20).  The trailing modifier in each 

instance can be applied to each of the nouns in the series.  See Reading Law at 147 (discussing 

series-qualifier canon:  “When there is a straightforward, parallel construction that involves all 

nouns or verbs in a series, a prepositive or postpositive modifier normally applies to the entire 

series.”).  That is not the case here, where the statute states that “[a]ny documents declared 

closed or confidential by court order, contract, or stipulation of the parties to any civil or criminal 

action or proceeding” are not open records subject to public inspection and copying.  SDCL § 1-

27-1.5(20).  If the trailing modifier, “of the parties to any civil or criminal action or proceeding” 

applied to “court order,” the statute would mean that “any document declared closed or 

confidential by court order . . . of the parties to any civil or criminal action or proceeding” was 

exempt from public inspection and copying.  That reading would be illogical and nonsensical.  

Thus, the series-qualifier canon, which explains the illustrative statutes cited by the Argus 

Leader, cannot apply to SDCL § 1-27-1.5(20).  Rather, the rule of the last antecedent applies.  

The Argus Leader has offered no response to this argument.  There is no grammatical rule that 

                                                 
1
   The South Dakota Supreme Court has never held that the doctrine of the last antecedent 

viewed with disfavor or should not be applied when statutory language is ambiguous.  Rather, 

the rule “is the legal expression of a commonsense principle of grammar.”  A. Scalia and B. 

Garner, Reading Law:  The Interpretation of Legal Texts at 144 (2012). 
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would allow the modifier to apply to the second and third items in the series, and not the first, 

given the punctuation of the statute.
2
 

The Argus Leader also mocks the City’s argument that, if the Argus Leader’s 

interpretation were adopted, the words “contract” and “stipulation” would be redundant.  It 

argues that the Legislature was merely “doubling up for emphasis” and that the City’s argument 

fails because, under the City’s interpretation, the term “contract” would encompass the word 

“stipulation” and thus the use of “stipulation” would be surplusage.  (Plaintiff’s Brief at 9.)  As 

an example of the Legislature “doubling up,” the Argus Leader points out that the statute uses 

the phrase “closed or confidential.”
3
  This argument misses the mark.  If the Argus Leader were 

correct, the statute would read: “any document declared closed or confidential by court order, or 

a contract or stipulation of the parties to any civil or criminal action or proceeding.”  Unlike in 

the phrase “closed or confidential,” the Legislature used commas to separate the three distinct 

categories of information it exempted from the public records statutes in SDCL § 1-27-1.5(20).  

The Argus Leader conveniently ignores the punctuation actually used in the statute. 

The Argus Leader advances a number of arguments it claims demonstrate the 

Legislature’s intent with respect to SDCL § 1-27-1.5(20).  The best indicator of legislative intent, 

however, is the plain language of the statute.  “Our first step in determining legislative intent is 

                                                 
2
   “Punctuation is a permissible indicator of meaning.”  Reading Law at 161.  That is especially 

true here.  “Punctuation in a legal text will rarely change the meaning of a word, but it will often 

determine whether a modifying phrase or clause applies to all that preceded it or only to a part.”  

Id. 
3
   This usage is unlike “contract” and “stipulation” separated by commas, a true doublet, which is 

common legal jargon.  “Doublets and triplets abound in legalese:  Execute and Perform--What 

Satisfies One But Not the Other?”  Reading Law at 177. 
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to look at the plain language of the statute.”  Wheeler v. CinnaBakers LLC, 2015 S.D. 25, ¶ 6.  

Rather than focusing on the statutory text, the Argus Leader notes that the City’s interpretation of 

the statute allows government contracts to be “readily and routinely hidden from public view.”  

(Plaintiff’s Brief at 10.)  Despite such a vague assertion, the Argus Leader offers no basis for 

claiming that government contracts are routinely being hidden by the City.  The truly interesting 

point the Argus Leader fails to address is that, to make the Confidential Settlement Agreement 

indisputably confidential based on its own argument, the only thing any of the parties had to do 

was file or serve a civil lawsuit.
4
  In essence, under the Argus Leader’s interpretation of the 

statute, the difference between a document that is properly declared confidential and a state-wide 

scheme of systematic “contractual secrecy”
5
 that defeats the legislature’s intent in adopting the 

open-records law is the cost of service of process or a filing fee.  The same rationale for 

classifying settlement agreements entered into by parties to litigation applies to settlement 

agreements entered into by parties on the eve of litigation, and the Argus Leader has not argued 

this point.  The City’s interpretation is consistent with the plain language of the statute and with 

its rationale. 

As its last line of defense, the Argus Leader relies on SDCL § 1-27-33, which provides: 

“The provisions of this chapter do not supersede more specific provisions regarding public 

access or confidentiality elsewhere in state or federal law.”  The Argus Leader argues that SDCL 

§§ 9-14-17, 9-14-21, and 9-18-2 trump the exception in SDCL § 1-27-1.5(20).  If that were true, 

                                                 
4
   A lawsuit is commenced in South Dakota state court by service (SDCL §§ 15-2-30, 15-6-3), 

and in federal court by filing (Fed. R. Civ. P. 3). 
5
   Plaintiff’s Brief at 8. 
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however, the entirety of SDCL § 1-27-1.5(20) would be surplusage.  The Legislature’s work in 

passing open-records statutes, which the Argus Leader recounts in great detail, including the 

enumeration of the twenty-seven exceptions listed in section 1-27-1.5, would be all for naught.  

The Argus Leader’s argument goes from asking the Court to give no meaning to the word 

“contract” in SDCL § 1-27-1.5(20) in the beginning of its brief, to asking the Court to give no 

meaning to entire sections of the South Dakota Code by the end of its brief.  The unsoundness of 

the Argus Leader’s position is illuminated by its resort to such far-fetched arguments.  The 

Legislature is presumed to act with purpose, and the Court should not interpret the statute in a 

way that renders any of its parts meaningless.  See Breck v. Janklow, 2001 S.D. 28, ¶ 20, 623 

N.W.2d 449, 457 (“It is presumed the legislature acts with a purpose and does not perform 

useless acts.”) (citations omitted).  

3. The Argus Leader’s reliance on authority from another circuit court and a hearing 

 examiner is unpersuasive. 

 

The Argus Leader argues that the prior decision of a hearing examiner and Circuit Court 

Judge Jon Erickson is proof that the City’s interpretation of SDCL § 1-27-1.5(20) is incorrect.  

Trial courts are of course free to disagree with other trial courts that have considered the same or 

similar issues.  After all, the Argus Leader admits that there is no appellate-court authority on 

point that is binding on this Court.  Regardless, neither the hearing examiner nor Judge Erickson 

decided the argument the City is asserting here—i.e., that the phrase “of the parties to any civil 

or criminal action or proceeding” applies only to the word “stipulation” and not to “contract.”  

Judge Erickson concluded that SDCL § 1-27-1.5(20) was inapplicable to the case before him 

because another statute, SDCL § 13-8-43, decided the issue.  Not only is Judge Erickson’s 
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opinion not binding on this Court, it is unpersuasive because it did not consider the same 

arguments before this Court today. 

Conclusion 

Having written off the grammatical rule of the last antecedent as irrelevant to interpreting 

the statutory text, the Argus Leader instead appropriates the writings of Thomas Jefferson and 

James Madison as support for its interpretation of SDCL § 1-27-1.5(20).  (Plaintiff’s Brief at 16-

17.)  In so placing its focus more on rhetoric than the statute’s plain meaning, however, the 

Argus Leader has failed to address the City’s straightforward textual arguments.  The City 

interprets SDCL § 1-27-1.5(20) in a logical way, consistently with common grammatical rules, 

in which every word is given effect.  The Argus Leader, by contrast, ignores grammar and 

punctuation in favor of loose references to “transparency” and “government accountability” and 

asks the Court to read out entire sections of South Dakota law to reach its desired result.  The 

plain, unambiguous language of SDCL § 1-27-1.5(20), as well as the relevant rules of statutory 

interpretation, all lead to the same result—the Confidential Settlement Agreement, made 

confidential by its contractual terms, is exempt from public disclosure.  The City respectfully 

requests that its motion be granted.   
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 Dated this 17th day of February, 2016. 

 

WOODS, FULLER, SHULTZ & SMITH P.C. 

 

 

 

      By  /s/ James E. Moore     

James E. Moore 

Jordan J. Feist 

PO Box 5027 

300 South Phillips Avenue, Suite 300 

Sioux Falls, SD 57117-5027 

Phone (605) 336-3890 

Fax (605) 339-3357 

Email james.moore@woodsfuller.com  

Attorneys for Defendants 
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